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Virginia Legislative Session in 2012

A. 714 bill

Several months before the2012 Legislative Session, the Virginia Court of Appeals issued an

opinion in the case of Budnick v. Murphy-Brown. LLC , Record No. 2025-10-2 (Ya. Court of Appeals,

May 10, 20ll ) (See attachment l) in which it was held that so long as all of the medical bills for a

provider were fully paid and no unpaid amounts were due and owing by the injured worker, that neither

the injured worker or claimant's counsel would have standing to pursue a7l4 claim. Also, the

commission would not have jurisdiction to entertain a claim against the workers' compensation insurance

company or force that carrier to pay charges which it would normally be required to pay. That case

involved Medicaid payment of the medical bills, but would appear to have equal application to defeating

claims on behalf of claimants or their counsel in regards to any bills or amounts whenever there was no

balance owed on the bills in question.

ln the 2012 session, Va. Code 65 .2-7 14 was amended to overturn Budnick and clariff that even

though the bills may be entirely paid, the commission retained jurisdiction and the claimant and counsel

would have standing to pursue a774 claimto make sure that the correct party paid the medical bills

related to the otherwise compensable claim (See attachment2).



B. Longshore bill

Also in the 2072 session, the Virginia Legislature passed legislation which provides that when an

injured worker might qualiff for both longshore benefits and workers' compensation benefits that

Virginia workers' compensation benefits would not apply and the commission would not have

jurisdiction over that claim. That claimant would be limited to a longshore claim hereafter (See

attachment 3).

C. Quorum bill

Inthe Z0I2 session, legislation was passed ovenuling the case of Hitt v. Pratt, Record No' 0723-

0g-4 (Va. Court of Appeals, Feb. 17,2009) on the question of whether any two full commissioners could

render an opinion in the absence of the third full commissioner with the assistance of a deputy

commissioner on a full commission appeal. The statute in question not only overruled Hitt, but also

provides that any two full commissioners have authority to make administrative decisions and exercise

their legislative duties without the involvement of the third commissioner even in instances where said

third full commissioner is not absent (See attachment 5).



Virginia Legislative Session in 2013

A. Brain Injury bill

In the 2013 session, the House and Senate approved and the governor will be asked to sign an

amendment to what is commonly referred to as the Brain Injury Bill. That statute specifically provides

that in certain cases of inability to testiff that the claimant would have a lesser burden of proof and/or

there would be a presumption that might assist injured workers in proving their case. The statue as

originally drafted has met with little success to date and it is hoped that this modification will go some

way towards improving the usefulness of this statute (See attachment 6).

B. 708 bill

Also in the 2013 session, the House and Senate approved,and the governor will be asked to sign

legislation amending 65.2-708 of the Virginia Code. The amendment provides that while it may be that

periods of light duty return to work by claimant with the regular employer shall be considered

compensation under an award that said periods are not an offset or reduction in the total number of weeks

of indemnity that the claimant may otherwise be entitled to under the Workers Compensation Act' This

change, albeit an apparent codification of the current case law, would appear to foreclose this issue (See

attachmentT).



C. OffTcer PresumPtion bill

Since it has been long recognizedthatcertain public employees are more inclined to be in

dangerous situations, there was an attempt by the sponsor of this bill to remove the "act of God" defense

regarding certain accidents. However, the ultimate modification as drafted would appear to be no more

than acodification of the current Virginia case law (See attachment 8).

I). Peer Review OPt-out bill

Many healthcare providers have sometimes seen medical charges challenged through the peer

review process, but have also found that the peer review process is slow and ineffective in resolving

medical charge disputes. If this bill is signed into law, healthcare providers are now given an opt-out in

order to proceed with the normal commission adjudication process pursuant to a new statute enacted in

this session (See attachment 9)'



Virginia Legislative Session 2014

In the 2014 session, we expect a reoccurrence of several bills which were before the legislature in

the 2013 session, but which were referred to a subcommittee and then tabled until next year.

A. Medical bilt SOL

Up until the present, there is no statute of limitations applicable for medical bills relating to

compensable workers' compensation claims. In the 2013 session, there was proposed legislation to

modiff this imposing a one year SOL (See attachment 10). ln response, another proposal is pending

requiring notice before a SOL can be applied (See attachment 11)'

B. PromPt PaYment bill

Related to the statute of limitations issues, a Prompt Payment bill was introduced. Up until this

time there has been no penalty for late payment of medical bills. This bill is patterned after the prompt

payment provisions present in health insurance law (See also attachment 11)'



C. 714 Ãmendment

We also saw a proposed modification of 65.2 -7 14 of the Va. Code which would provide that in

the event bills are unpaid and/or paid by the wrong party and through the work of counsel for the claimant

the medical bills are found compensable and finally paid by the workers' compensation insurance

company, that while 714 attomey fees may be awarded, the fee would not be awarded against healthcare

providers. Rather the claimant counsel's attorney fees would be paid by the workers compensation carrier

pursuant to this recent proposal (See also attachment 1 1)'

D. Medical Fee Schedules

Also in the 2013 session and carried over into the2014 session is a proposal by the workers'

compensation carriers to modifi Virginia law in regards to what are considered appropriate charges for

medical care and treatment in Virginia Workers' Compensation cases. The current law of course allows

for reasonable and customary charges. Some would like to see a medical fees schedule based upon

.,Medicare plus.,, They submitted language in favor of same (See attachment i2). In response to that,

there was a proposal which is closer to the current standard (See attachment 11).



National Legislation of Interest

While all of the above has been taking place in the Virginia legislature, there have been important

changes of note in Washington, DC. More specifîcally there are two pieces of legislation; one that passed

and one that is pending which workers compensation claimants' attorneys should be aware of. The first is

refened to as the SMART Bill, which provides new rules in regards to Medicare conditional payments for

either workers compensation or personal injury cases (See attachment l3). The American Association for

Justice Summary of said bill is attached (See attachment 14)'

In a similar vein, but only limited to workers' compensation cases, legislation that has been

pending in a variety of forms for a number of years to the unclear, unfair, and unworkable guidelines

promulgated by CMS having to do with when or if Medicare set asides might be appropriate or how

claimants settling workers compensation cases should properly "consider Medicare's interest'"

The bill in question includes deadlines for CMS to respond to Medicare set aside requests, appeal

procedures, the institution of proportionality rules and also allow an option for a onetime payment to

CMS in lieu of a Medicare set aside (See attachment 15). An executive summary of these two bills are

also attached (See attachment l6). 1

1 Courtesy of Rich Swanson, Esq., Workers' lnjury law and Advocacy Group, Federal Legislature Chair. Rich's

practice in lndianapolis, lndiana includes employment and workers' compensation claims.
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COURT OF APPEALS OF VIRGINIA

Present Judges Frank, Beales and Powell
fugued by teleconference ,

STEVE BUDNICK

v. Record No. 2025-10'2

MURPFTY.BROWN, LLC &,
ACE AMERICA}{ INSURANCE CO., INC.

MEMORA}{DUM OPIMON* BY
JUDGE RANDOLPH A. BEALES

MAY 10,2011

FROM TTIE VIRGINTA WORKERS' COMPENSATION COMMISSION

Thomas J. Schilling (Schitling & Esposito, PLLC, onbrief), for
appellant.

William W. Nexsen (Jeffrey P. Partington; Staokhouse, Nexsen &
Turrietta" PLLC, on brief), for appellees.

Steve Budnick (claimant) appeals from a decision of the Workers' Compensation

Commission (the commission) denying his request for an order that would require

Murphy-Brown, LLC, or its insurer (collectively, "employer") to pay $308,525.45 to MCV

Hospitals CMCÐ. For the following reason, we affrrm the commission's decision.

I. BACKGROTJND

Claimant lryas severely injured in an automobile accident in 2005 while working for

employer. He initially received medical care from MCV. By July 20,2006, claimant's medical

bills at MCV had reached a total of $308,525.45. On August 28,2006,the Departrnent of

Medical Assistance Servicesl (DMAS), the Virginia agency that regulates the Commonwealth's

* 
Pursuant to Code $ 17.1-413, this opinion is not designated for publication

I The Deparrment of Medical Assistance Services was established under Chapter 10 of
Title 32.1 ofthe Code, to oversee the adminishation of federal and state Medicaid funds in the

Commonçralth. 
1
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Medicaid program, paid $145,7 64.17 to MCV in settlement of claimant's bills. MCV then made

"adjustments" of $162,761.28 to its total bill,leaving a balance due of zero.

Claimant flrled a \ryorker's compensation claim with the commission, and employer

objected that the rnjury was not compensable. The commission entered an award of benefits to

clairnant on October 24,2008. On appeal, this Court approved that award. Murphy-Brown.

LLC v. Budnick. Rec. No. 2752-08'2(Va. Ct. App. Apr. 14,20t09).

After this Court affirmed the award of benefits, claimant filed a "Claim for Benefits"

with the commission. He asked that the commission order employer to pay the original MCV

bill of $308 ,525.45,and he submitted as supporting documentation a statement from 2006 that

showed the entire original balance of the.MCV bill as still outstanding. MCV and DMAS were 
,

not given notice of this filing, and neither entity has ever been made a parlry or put in an

appearance in these proceedings.

A deputy commissioner ordered that employer pay 5162,761.28 to MCV, the amount

.,adjusted,, offthe original bill. Employer then appealed to the full commission. The full

commission found that employer, while responsible for claimant's medical bills, could "not þe]

required to make any paym3nts to MCV." Claimant now appeáls to this Court, arguing that the

commission should have ordered employer to pay to MCV the original balance of $308,525.45,

so that MCV could then reimburse $145,764.17 to DMAS.

II. ANALYSß

Claimant argues on appeal, as it did before the commission, that the commission has the

authorþ to order that employer pay $308,525.45 to MCV, even though claimant's bill from

MCV shows a balance due of zero. Under these circumstances, we find that the commission did

not have authority to exeroise itsjurisdiction here.

-2-



The Supreme Court considered a similar issue in Boele Dev. Co. Y. Buie. 250 Ya. 431,

463 S.E.zd 467 (lgg5).In that case, Bogle Dwelopment, through an insurance company named

Guaranty Fund Management Services (the Fund), reimbursed Buie for his out-of-pocket medical

€xpenses related to his worþlace accident, but refused to reimburse Blue Cross/Blue Shield'

Buie,s personal insurer, for its coverage of his medical expenses related to the accident. Id. at

433,463 S.E.2d at 467-68. The "dispositive issue" in the case was "whether the. Commission's

jurisdiction over this controversy ceased when the Fund reimbursed Buie." ld. at 433,463

S.E.2d at 468. The Supreme Court found that the commission had jurisdiction over "all

questions ,arising under"' the Workers' Compensation Act, but thai this authority was limited to

questions involving a',right of the claimant." Id. at434,463 S.E.2d at 468 (citing Hartford Fire

Ins. Co. v. Tucker. 3 Va. App. 116,348 S.E.2d 416 (1986)). The Supreme Court conoluded that

the commission did not have authorþ to exercise its jurisdiotion over the disagreement between

the Fund and Blue CrosslBlue Shield "once Buie was reimbursed for his out-of-pooket

expenses." Id.

Claimant here raises essentially the same issue that was raised in Bogle Dev. Co. He

does not contend that the employer owes him any reimbursement for his out-of-pocket medical

expenses. He does not contend that he has any liability for any outstanding medical expenses.

Claimant does not contend that he is in danger of being held responsible for this medical bill

because he has no outstanding medical bill at MCV. Instead, claimant contends that the

commission should order employer to pay the original medical bill of $308 ,525.45, even though

MCV shows a balance owing of zero.

DMAS.paid $145,764.17 of this original bill under the Commonwealth's provisions for

Medicaid coverage. Claimant is not in danger of being charged for the amount adjusted offhis

bill by MCV. Under Code g 32.1-3t46Q), one of the statutes regulating DMAS, MCV cannot

-J-



charge claimant for the 5162,76128 that was adjusted offthe original bill. This statute states,

,.Acceptance of payment for services by a provider under this Program [DMAS/lvledicaid] shall

constitute payment in fuII." Therefore, when MCV aocepted payment from DMAS, it accepted

the $145,26 4.17 t1-full satisfaction of its bill. Federal law also requires that state Medicaid

programs limit medical providers such that, onoe a provider accepts Medicaid funds for a

patient,s medical bills, the provider cannot then attempt !o collect any additional funds from the

patient. See 42 U.S.C. $ 1396a(aX25XC).

pursuant to Bogle. therefore, the commission here did not have jurisdiction to order that

employer ,,pay,, a bill that has been paid in fullbecause "no right of the claimanf is involved.

He is not at risk of being pursued by MCV to recover any costs from this medical care, so his

,,righf' to have employer pay his medical expenses is not directly involved here. If MCV and/or

DMAS want employer to cover apart(or all) of the bill, then they can sue employer in circuit

court. See Bosle, 250 Va. at 434,463 S.E.2d at 468; see also Code $ 32.1-325.2. As this Court

explained in Hartford Fire lns. co. v. Tucker. 3 va. App. 116,120,348 S.E.2d 416, 418-19

(1e86):

The purpose and effect of the workers' compensation Act (Act)

are tå control and regulate the relations between the employer and

the employee. . . . [I]1s jwisdiotion does not extend to the litigation

and reJolution of issues between two insurance carriers which do

not affect an award of the Commission' Generally, the

Commission's jurisdiction is limited to those issues which are

directþ or necessarily related to the right of an employee to

compensation for a work-related rnjury'

In many states, inoluding virginia, when the rights ollhe employee

in a pending claim are not at stake, the commissions disavow

. jurisdiction and send the parties to the courts for relief.

(Citations omitted), Under Bogle and Harrford Fire. the commission here correctþ refused to

order that employer pay $308,5 25.45 to MCV for an aooount that MCV considers paid in full'

-4-



Claimant argues that Bogle did not involve a medical provider, but inStead involved only

third-party health insurance companies, so its analysis does not apply here. However, the

Supreme Court in Bogle limited the commission's ability to exercise its jurisdiction to questions

involving a "right of the claimant," not to rights of a claimant or his medical providers. 250 Va'

at434,463 S.E.zd at 468. Here, no right of the claimant is affected - just as no right of the

claimant in Bogle was affected. Therefore, Bogþ is oontrolling case law here'

I Cluirnant also contends that Cor-nbustion Eng'g. Inc. v. Lafon. 22Ya. App.235,468

S.E.2d 69S (1996), is more relevant to the faots presented by his case. However, in Lafon, the

medical providerbroughtthe action to the commission, asking for payment of outstanding

medical bills from íts treatment of Lafon. Id. at237,468 S.E.2d at698-99. This Courtheld, "In

this case, unlike Bogle. the employee's rights were at stake. If Lafon's reasonable and necessary

medical bills were not paid by the employer, he would be personally liable for them." Id. at 238,

46g S.E.2d at 699. Thus, Lafon involved a situation where a olaimant was aotually liable for the

bills if they went unpaid - whereas claimant here is not liable for any bitl from MCV because the

account is paid in fu11.2

Claimant also argues that his relationship with his medical provider will be weakened if

employer does not pay the original amount of the medical bill to MCV' We do not find this

argumentpersuasive given MCV has not asked anyone to pay the $162,761.28 that was adjusted

offclaimant's bill.3

, Vrry few other states have considered this question. However, aNebraska court

overh¡rned their commission's order that an employer reimburse the Veterans' Administration

and Medicare for a claimant's medical care in S-piker v. John Day Cp.. 270 N.W.2d 300, 305

(Neb. l97B). That oourt based its decision on the fact that neither agency was a parly to the

àction and ihe fact that the claimant had not "incurred any liability for services furnished" by

either agency. Id.

3 The 
"o.mission 

noted that MCV, under federal reþlations, may lose its standing as a

Medicaid/DMAS provider if it attempts to collect the amount that was adjusted offof claimant's

-5-



Two states haíe considered this argument. The North Carolina Court of Appeals rejected

i! holding instead that a claimant had no standing to bring such a claim because he had no lnjW'

Estate of Apple v. Commerical Courier Express. Inc.. 607 S.E.2d 14,17 (N.C. C1 App. 2005).a

A Montana court, in a case involving payments to insuranoe companies, found this argument was

nót ..reasonable', and added that the olaimant could petition the commission if there \¡/as an

unpaidbalance and he was sued for those bills. Shepard v. Midland Foods. Inc.. 710 P-zd 1355,

1358 (Mont. 1985) (noting that this solution was "logical" and "equitable")'

We agreo with these courts. MCV decided to accept payment from DMAS,S rather than

wait for the commission to determine if employer was liable under the Workers' Compensation

original bill. see Rehab. Ass'n v. Kozlowski. 42F.3d 1444,1447 (4th Cir. 1994) ("Service

proîiar.r *rto pu@id progru* are required to accept payment of the

state-denoted Medioaid fee as payment in rutlor their services, i.e., they are required to take

assignment, and may not attempt to reoover any additional amounts elsewhere."). See also

MitËr v. Wadyslaw Estate. S+i f Sa2ß,28i-85 (5th Cir. !008); SpectrumHgalth Continuing

owfine lo"rro"ubl" T*rt.410 F.3d 304,314 (6th cir. 2005); Lizpr

@. Ariz. 2004) (notingtheholdings ofthe

First and Seventh Ciñits). We neó¿ not consider this argument here, especially as MCV is not

u p"¡y to this oase and has not asked for reirnbursement through the cómmission.

a Claimant refers this Court to another opinion of the North Carolina appellate courts,

pearson v. C.p. Buckner Steel Erection Co., 498 S.E.2d 8lS (N.C. 1998), as supporting portions

"f 
hlr *g*r*t h"*. However, as 1ryas noted in Estate of Apple. the court in Pç4rson "did not

discuss sltanding, oompromise and settlement agteements, 9l ttte issue presented by this oase.''

607 S.E.2d at 18. In Ë"urron. the claimant's médioal provider, Cary Health, intervened in the

case and asked th" .o**i*ion to order the payments. 498 S.E.2d at 819. The North carolina

Supreme Court found that the commission hãd jurisdicrion and that Medicaid law did not

prËolude the commission from ordering that Cary Health be paid the remainder of its bill. Id. at

gzo,gzz.
We furd pèarson distinguishable from the situation presented here. Cary Health itself

intervened in pearsJn-so that õase did not present a question about jurisdiction where the

medical prouiildo6 not ask for additionat paymettts tom the employer - the situation that is

r;."tly before this Court. Most importantþ, BOgle DgV..Cg. is a decision of the Supreme

Court oiVitgittiu, and Hartford Fiie lns. is a decision of this Court. Therefore, they are, of

course, binding precedent on us.

s tf OMAS wants to be reimbursed by employer, it can sue employer pursuant to the

Code and its own regulations. See Code ç Zi.t-iZS.2 @MASmay recover.its payments from

rhird parties throughä action tGw); 12 VAC 30-10-610 (Third party liability); 12 VAC
-6-



Act. þ

410 F.3d 304, 315-16 (6th Cir. 2005) ('Moreover, spectrum also used Medicaid as an insurance

policy against an adverse outcome of the maþactice litigation."). As a result of that decision,

MCV received approximately half of its original bill and wrote offthe other half. The

commission cannot now order employer to pay MCV the entire amount of the original bill. If

MCV wants to collect additional amounts from employer, it can bring suit in a circuit court'

Itr. CONCLUSION

' For the foregoing reasons, we hold that the commission did not err in refusing to order

that employer pay $308,525.45 to MCV. Because no right of claimant was involved in this case,

the oommission correctly declined to exercise its jurisdiction here. Therefore, we affirm the

commission's decision.

AfFrmed.

30-20-190 (Requirements for third party

30-20-200 (Requirements for third paffy
liability, identiffing liable resources); 12 VAC
liability, payment of claims).
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VIRGINIA ACTS OF ASSEMBLY -.2012 SESSION

CIIAPTER 543

An Act to amend and reenact S 65.2-714 of the Code of Virginia, relating to the Workers'Compensation

Commission; charges for medical services.

lH l16el
Approved APnl4,20I2

Be it enacted by the General Assembly of Virginia:
f . itrat S 6S.Z-7lií of the Code of Virginia is amended and reenacted as follows:

ç 65.2:714. Fees of attorneys and physicians and hospital charges'^

Ä. F"". of attornåys ãnã'physicg* *9 charges.ôr noLpitãls for services, whether employed by

r-pioy"i, imployàe or insurance carrier under this"title, shali b9^sr1b;gct JgJh". approval and award of
the commission. In ãã¿itìo" i" thã provisions of chapter 13 ($ 65.2-1300. et seq.) of tåis title, the

Commission shall have ãiót.r.iue jurisdiction over all diiputes_ concerning such fees or charges and may

õt¿"i ttt" repaymenr of-tn" u-o,iot of a.ny fe_e which lias ateady been paid t"1 it determines to be

;;.i;;; 
-ã!ír"fr 

nã*-àoy Cgtnl"ission determinations thereon shall be taken as provided in

ç ø{.f-lOe.|'he Commßsion'shall also retain jurisdiction-þ.1.erynloyees.to pursue payment of charges

ioi *"a¡""1 se:rvices iàt ¡intt"n'à¡ng that bilß'or parts of-bills for health cãre services nlay have been.

"iå¡i-li'-à tãi,r"i otnii tià" ài 
"ñpl.oyer, 

wgrkeis' compensaion carrier, guøranty fund or uninsured
'emoloíer,s fund. No órl.i"øn straf ué entitled to collei:t fees from an employer or insurance carrier

"tíiii" hãJmade the^reóorts required by the Commission in connection with the case.
g.lf a contested 

"hñt-Ëhelà 
to be compensable under this title and, after ahearing o-tt qe claim.on

its merits or after auunããnm"nt of a defenså by the employer or insurance carrier, benefits for medical

iã*i"es are awarded u-tt¿ in*" to the benefit óf a third parly insurance carrier or health care provider,

irr" co-*fsion shall aword to the employee's attomey ã reâsonable fee and other reasonable pro rata

åirt.-ãi-àïr ;pñpti"t" no- the sum'which benefiti the third party insurance carrier or health care

piãri¿ãi. su"iíf""J.rtull be based on the ltroqnt pai{.by. the employer or insurance carrier to the third

õ;rry irr";;; ;*i"r ;; healih care provider for medicäl, surgicãl á_nd hospital service rendered to the

ädl"ñ; th;ougli th" date on which the contested claim is heard before lhq P"plty.Commissioner. For

th"'Ñrú* õfitrit subsection, a "contested claim" is an initial contested claim for benefits and claims

iãi ãããi"¡, .*gicul-arJ- héspital services that are subsequently contested and litigated or after

abandonmenl of idefense by thè employer or insurance carrier'---ó. pty-ent of any obligation puisuant to this secllgn t9 any.third party insurance carrier or health

"ur" 
piñil"i .tt"[ ã1r"ttãìãð tttã ìutigution in tutl. The comrirission ¡ha[l not reduce the amount of

,nåáiäur tius owed t; ah; Cã.-oo*"aith or its agencies without the written consent of the office of the

Attorney General.- 
D. Ñ" phtsician, hospital, or other hgqltþ care provider as defined in $ 8.01-581...1 shall balance bill

"r ã*piovãã'ir ;#;ïõ" littt any medical treatrient, services, a^ppliances or. supplies furnished to the

ðãpfoy""' in connection with * ioj"ry for which an award of c-ompensation. is. Fudg p*.u|oi to

ç:ðiÍ-lO+. nóiãe p"rpor" of this"suúsection, a health care provider I'balance bills" whenever (i) an

ëmployer or the 
"ntpioyä.lr 

insurance carrier declines 10 pay afl of the health care provider's charge or

¡;';;ä (ii) the healfh iare provider seeks payment of the balance from the employee.



VIRGII{IA ACTS OF ASSEMBLY .- 2012 SESSION

CHAPTER 654

An Act to amend and reenact S 65.2-101 of the Code of Virginia, relating to workers' compensation;

exclusion of certain emPloYees.

[H 153]

Approved APnl6,20l2

Be it enacted by the General Assembly of Virginia:
l. That $ 65.2-101 of the Code of Virginia is amended and reenacted as follows:

$ 65.2-101. Definitions.
As used in this title:
"Average weekly wage" means:
l.-a. TË 

"u*iñgr 
oíthe injured employee in the employmgnt in which he was workir.rg.aj !h9 tige

of tn" io¡ury during"the period äf SZ *""tí immediately þre-ceding the date of the injury, divided. by 52;

Urrli tttË újured 
"lroptoye" 

lost more than seven conseôutive calendar_days d}ring Ty".h 
pqlg{, 3lþough

not i" the iame *eêk,'th"n the earnings for the remainder of the 52 weeks shall be divided by tþ"
number of weeks remaining after the tirñe so lost has been deductga. -{þet_.the 

employment prior to the

lnj"ry e*t""ded over a peãod of less than 52 weeks, the method of dividing the earnings during..that

pËriõ¿ bt th" number óf weeks and parts thereof during ryfi9h the employe.e egry_".+ wages shall be

i;lÑ"d;pràuiãðO that results fair and just to both partielwill be therebyobtained..When, by reasonof
a shortnési of time during which the ämployee hâs been in the employment of his employer or the

casual nature or terms of"his employment-, if is impractical to compute_ the avera_g-e weekly wages as

;Ñ; ¿Ën"e¿, regard shall be had to'the average weèHy amount which during the .52 weeks previous to

tft" ir¡r.y ** bãi"g ea-"d by a person of the-same gräde and character employed in the same class of
employnient in the Àame locality or community.

'U. "Wt.n for exceptional reásons the foreg-oing would be unfair either to the employer or employee,

such other method 'of computing average lveJtty wages may be resorted to as will most nearly

approximate the amount whiih the-injuredemployeê wou-ld be earning were r1 not for the injury--"t. 
Wh;;ever allowances of any ciraracter maðe to an employee in lieu of wages are a specifigd p?rt

of the wage contract, they shalt be deemed a part 9{ his èarnings.. For_the .purpose of this title, the

*"iug" wãekly wage of the members of the Virlinia National pr¡aid, the Vir_ginia.Naval Militia and the

Viigìñiu nefense Fîrce, registered members on-duty or in training ofjh"-United States Civil Defense

Cffi of this Commónw"ealth, volunteer llefrghiers engaged ìn lrefighting. activities under the

r"pË*irio" ànd controt of the óepartment of Foréstry, .and-forest wardens shall be deemed to be such

ãniount as will entitle them to the'maximum compeniation payable under this title; however, any,award

ilgred under the provisions of this title on beliatf of me-mbers of the National Gugd,--thg Virginia
ñuuàt nrilitia or thiir dependents, or registered members on duty- or in training of the United States

ciuii n"r*ià corp. of tñis Commonweãlth or their dependents, shall be subject tg credit for benefits

páiã tñ.* r"¿er áiisting or future federal law on account of injury or occupational disease covered by

the provisions of this title.-- 
3i. Whenever volunteer firefighters, volunteer lifesaving or._volunteer rescue squad members, volunteer

tu*-"ni-""*.nt chaplains, urrriliury'or reserve police, auxiliary or reserve deputy.sheriffs, volunteer

;-"tó;y -.¿ià 'æchnícians, members of v-olunteer search and . rescue organizatisns, volunteer

'¡a*6"ta 
bf ao--nnity emergency response teams, and volunteer members of medical reserve corps are

¿ã"-i¿ 
"*ploy""r 

unáer thiJtitle, their avelag-e wegkly wage. shall be deemed sufficient to produce the

1¡i"i-u- 
"ãÁþ"osation 

provided by this title -for igjuf{ wórkers or their dependglts. For the pÌrposes

ãi *ãrt"rs' cämpensatiön insuranóe premium calðuhtions, the monthly payroll. for each volunteer

i".frgfti"iãr uolu^nt""r lifesaving or voÎunteer rescue squad member shall be deemed to be $300'
q]11re average weekly wage"of persons, other than-those covered in subdivision 3 of this definition,

who respond tõ a hazárdoul matèrials incident at the request of,the. Department of Emergency

Management shall be based upon the eamings of_such persons from their primary.employers.

"Aîard" means the grant^ or denial of 6enefits or other relief under this title or any rule adopted

pursuant thereto.' -;Ctráttg" 
in condition" means a change in physical condition of the employee as well.as any .chrySe

in the coñditions under which compensa-tion wad awarded, suspended, or terminated which would affect

the right to, amount of, or duration of compensation---- 
"õient ôompany" á"uns any person thât enters into an agreement for professional employer services

with a professional employer organization'
l;Coã*ptoyee" meahs än erñployee performing services pursuant to an agreement for professional

employer i"rui""r between a clieit ðompany and a professional employer organization'

3
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"Commission" means the Virginia Workers' Compensation Commission as well as its former

designation as the Virginia Industrial Commission.
"Employee" means:
l. a. Uíery person, including aliens and minors, in the service of another under any contract of.hire

or apprentic"éhip, *ritten or irãpüed, whcther layfuJly .or unlawfully. employed, except (i) one whose

é*pLi:yr"*t is åót in the usual õourse of the trade, búsiness, occupation or profession of the employer
or (ii¡-as otherwise provided in subdivision2 of this definition.

b.' atty apprentice, trainee, or retrainee wh9 ls regularly employed while .receiving training or

instructiori orriii¿e of regular working hours and off thð job, so long as the training or instruction is

related to his employment and is authorized by his employer. 
.

c. Members oi tlie Virginia National Guarð and the Virginia Naval Militia, whether on duty in a paid

or unpaia status or when þerforming voluntary service to their unit in a nonduty status at the request of
their commander.

Income benefits for members of the National Guard or Naval Militia shall be terminated when they

are able to retum to their customary civilian employment or self-employment. If they- are neither

èmployed nor self-employed, those benefits shall terminãte when.they are able to r.elurn to their *itil+w
¿"ti"r. If a membet oi ttt" Ñational Guard or Naval Militia who is fit to return to his customary civilian
ãmployment or self-employment remains unable to perform. his.mititary duties.and thereby suffers loss

oi'*iíitu.y pay which'he would otherwise have eãrned, he shall be entitled to one day of income

benefits fór äaótr unit training assembly or day of paid training which he is unable to attend.

d. Members of the Virginia Defense Force.
è. Registered members'of the United States Civil Defense Corps of this Commonwealth, whether on

duty or in training.
f. Except as-provided in subdivision 2 of this definition, all officers and employees. of the

Commonw.:'alth, intluding (i) forest wardens; (ii) judges, clerks, depufy_.-cLerks and employees of juvenile

ánd domestic rélations ¿ísÈi'ct courts and genèial district courts; and (iii) secretaries and administrative
àssistants for officers and members of tñe General Assembly employed pursuant to $ 30-19.4 and

còmpensated as provided in the general appropriation act, who shall be deemed employees of the

Commonwealth.
e. Except as provided in subdivision 2 of this definition, all officers and employees of a municipal

cori'oration or poiitical subdivision of the Commonwealth.
h. Except äs provided in subdivision 2 of this definition, (i) every executive officer, including

president, ,rì""-pt"iid"nt, secretary, treasurer or other officer, ele9t9$ or appointed in accordance with the
'"tràrtãr áåa tyË*. of a corporatíon, municipal or otherwise and^(ii) every.manager of a limited liability
óo-pá"V eleóted or appointed in accordancè with the articles of organization or operating agreement of
the limited liability company.

i. policemen aîA nrèngitters, sheriffs and their deputies, town sergeants and their deputies, county
and city commission"rs of the revenue, county _and õity treasur€rs, attorneys .for the Commonwealth,
òi"it. äf circuit courts and their deputies, ôfficers ãnd employees, and electoral board members

apfointed in accordance with 5 24.2-i06, who shall be deemed employees. of !he. respective. cities,

cã'unties and towns in which tËeir services are employed and by whom their salaries are paid or- in
;hi.h tfr.ir 

"o*pensation 
is eamable. However, 

-notwithstanding the .foregoing .provision of this

subdivision, such ìndividuals who would otherwise be deemed to be employees of.the c¡ty, ggqltyj 9r
t *o i" wiri"tt their services are employed and by whom their salariès are paid or in which their

cãmpensation is earnable shall be deeineã to be employees of the Commonwealth while. rendelng ai¿

outside of the Commonwealth pursuant to a requèst, approved by lb" _Commonwealth, under the

Emergency Management Assistance Compact enacted pursuant to $ 44-14628:l'
j. iø"-t..r oi th" governing body ôf any county, city or.town in the Commonwealth, whenever

.oi"tug" under this title-is extenãed to such members by resolution o¡ ordinance duly adopted

k. Volunteers, officers and employees of any commission or board of any authority created or

conüolled by a lócal governing body, ór any loca[ agency or public service corporation.owned, operated

or contro[eä by suc-h local-govefing bódy, whenevér coverage under this title is authorized.by
resolution ot oréittuoce duly adãpted by the governing board of any county, city, town, or any political
subdivision thereof.

1. Except as provided in subdivision2 of this definition, volunteer firefighters, volunteer lifesaving or
rescue sqúad mämbers, volunteer law-enforcement_.chaplains, auxiliary of reserve police, auxiliary or
i"r"*" deputy sherifd, volunteer emergency medical_-technicians, members of volunteer search and

rescue organi2ations, volunteer memberi of regional hazardous_ materials emergency ^respofise 
teams,

volunteerinembers of community emergency response teams, and volunteer members of medical reserve

corps, who shall be deemed erîployees oi 1i¡ 
-tfre- political subdivision or state ins^titution of higher

eduiátion in which the principal bffice of such volunteer fire company, volunteer lifesaving or rescue

squad, volunteer law-enforcemènt chaplains, auxiliary or reserve police ¡ot""., ¿urijiary or reserve.deputy

sfiàrifi force, volunteer emergency 
-medical 

technicians, volunteer search and rescue organization,

regional hazádous materials erñergency response team, community emergency response team, or medical
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reserve corps is located if the governing body of such political subdivision or state institution of higþe.r

education has adopted a resolution acknowledging thosè persons- as employees for the pnrpose-s of this
title or (ii) in the case of volunteer firefightels or volunteer lifesaving or rescue squad members, the
companiès'or squads for which volunteer services are provided whenever such companies or squads

elecf to be included as an employer under this title.
m. (1) Volunteer firefighlers, volunteer lifesaving.,.or rescue squad members, volunteer

law-enforóement chaplains, auxiliary or reserve police, auxiliary or reserve dequty. sheriffs, volunteer
emergency medical iechnicians, members of volunteer search and rescue organization_s and any other
perso-ns who respond to an incident upon request of the De_partment of E^mergency Management,.who
ina[ Ue deemed èmployees of the Depãrtment-of Emergency Malagemgnt for the purposes of this title.

(2) Volunteer firèfilhters when engaged in firefighting activities qnde¡ the supervision and control of
the 

'Úepartment of Foiestry, who sháll- be deemed employees of the Department of Forestry for the
purposes of this title.' ir. Aoy sole proprietor, shareholder of a stock corporation having -only 

one shareholder, member of a
limited ti-aUitity corirpany having only one member, ór all partners of a business electing to be included
as an employóe undêr the worliers' compensation coverage of such business if the insurer is notified of
this electîon. Any sole proprietor, shareholder or member or the partners sha4, upon_such election, be
entitled to employee benefrfs and be subject to employee responsibilities prescribed in this title.

When anyþartner or sole shareholdei, member-or proprietor is entitled to receive coverage under this
title, such pérdon shall be subject to all provisions ofthis title as_if he.were an-employee; however, the
notices required under $$ 65.2-405 and 65.2-600 of this title shall be given to the insurance carrier, and
the panel ôf physicians rêquired under $ 65.2-603 shall be selected by the insurance. carrier.

ô. fne inäeiendent coñtractor of any employer subject to this title at the election of such employe.r
provided (i) the independent contractôr agreés to such inclusion. and (ii) unless the employer .is
ielf-insureà, the employer's insurer agrees in writing to such inclusion. All or part of the cost of the
insurance coverage ófthe independenlcontractor may be borne by the independent.contractor.

When any inðependent con-tractor is entitled to réceive coverage under this_section, such.person shall
be subject tó all provisions of this title as if he were an employee, provided that the notices required
under $$ 65.2-401 and 65.2-600 are given either to the employer or its insurance carrier.

Howêver, nothing in this title shall be construed to make the employees of any independent
contractor the employees of the person or corporation employing or contracting with such independent
contractor.

p. The legal representative, dependents and any other persons to whom-compensation may be payable
whên any peison õovered as an employee under this title shall be deceased'

q. Jai äfficers and jail superintèndents employed by regional jails o_r jail farm b_oards or authorities,
whelther created pursuant to Article 3.1 ($ 53.1-95.2 et seq.) or Article 5 ($ 53.1-105 et seq.) of Chapter
3 of Title 53.1, or anact of assembly.

r. AmeriCorps members who receive stipends in return for volunteering in local, -state and nonprofit
agencies in the tommonwealth, who shall be deemed employees of the Commonwealth for the purposes

of this title.
s. Food Stamp recipients participating in the work experience componenl of the Food 

^Staryp
Employment and 

^Training 
Proþram, who-shall be deemed èmployees of the Commonwealth for the

purposes of this title.' 't. Temporary Assistance for Needy Families recipients not eligible for M_edicaidparticipating in.th,9
work experiencê component of the Virginia Initiativè for Employment Not Welfare Program, who shall
be deemèd employees of the Commonwealth for the purposes of this title.

2. "Employee" shall not mean:
a. Offiõeré and employees of the Commonwealth who are elected by the Ge¡9pl Assembly,_ or

appointed by the Governol, either with or without the confirmation of the Senate. Thjs exception shall
noi apply tó any "state employee" as defined in $ 5l.l-124.3 nor to Supre^me C_gyrt Justic^es, judges.of
the ioìit of Aþpeals, judges of the circuit or district courts, members of the 'Workers' Compensation
Commission and the Stãte Corporation Commission, or the Superintendent of State Police.

b. Officers and employees òf municipal corporations and political subdivisions of the Commonwealth
who are elected by the- people or by the gbveming bodies, and who act in purely administrative
capacities and are to serve for a definite term of office.

c. Any person who is a licensed real estate salesperson, or a licensed real estate broker associated

with a reäl èstate broker, if (i) substantially all of the satesperson's or associated broker's remuneration is
derived from real estate commissions, (ii) the services of the salesperson or associated broker are
performed under a written contract specifying that the salesperson is an independent coltractor, and (iii)
Such contract includes a provision that the salesperson or associated broker will not be treated as an

employee for federal income tax purposes.
ä. Rny taxicab or executive sèdan driver, provided the Commission is furnished evidence that such

individual is excluded from taxation by the Federal Unemployment Tax Act.
e. Casual employees.
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f. Domestic servants.
g nut¡¡¡ and horticultural laborers, unless the employer regularly has in service more than three

full-time employees.
n- empt<iyeés of any person, firm 9r private corporation, including any putlic .sgrvlce corporation,

tnuinur i'.guiurly i" r.fuiä" less than threè employees in the same business within this Commonwealth,

"ii"r. r"iñ ã-ftoy""r and their employers vôluntarily elect to be bound þV tnis. title. However, this

"i"*pti"" shuil'noi apply to the opeiators of underground coal mines or their employees. An executive

offt"r'r *fto ir not paiå éalary or *ag"r on a regulãr basis_ at.an-agreed upon amount a¡d who rejects

"ou"iug" 
under thii title puriuant to 

-$ 65.2-300ìhatt not be included as an employee for purposes of
this subdivision.

i. gmptoyees of any common carrier by rallrga{ engaging in commerce between any o{ the se-veral

states or^terhtories or'between the Distriót of Columbla-anã any of the states or territories ,and alY
ioieìgn nation or nations, and any person suffering_ injury or death w.hile he is employed by such carrier

io ruitt coÍtmerce. this title shaíl äot be construeã to lessen the liability of any such common carrier or

to diminish or take away in any respect any right that any person- so employed, or the personal

repràsentative, kindred or-relationl or dependent of such per.sol, may- have under the act of Congress

;üti"t tà tträ üability of common carrièrs by railroad lo_ tþ."¡ employees in certain cases, approved

April í2, 1908, or under $$ 8.01-57 through 8.01-62 or $ 56-441.
' j. Eáployeês of common carriers by railroad wh9 tTg. engaged. in intrastate trade or commerce.

Hoivever, thís title shall not be construed to lessen the liability of such common carriers or take aYay o.r

¿iminisn any right that any employee or, in case of !is__death, tþe^ pgrs_o_nal representative of such

employee of s.tcÉ conlmon óarriei mãy have under.$$_8.91:17 through 8-01-61 or $ 56-441.

Ï. 'Except as provided in subdiviiion 1 of thii 
-definition,. 

a member of a volunteer fire-fighting,
tifeiáving o', ,"r"ü. squad when engaged in activities related principally !o pgrticipation as a member of
r"ðn rquãa whether oi not the volulntéer continues to receive compensation from his employer for time

away from the job.- il e*""pt ds otherwise provided in this title, nonco-mpgrygtgd__.emPþy:"t^ and noncompglsated
direòtors of corporations exempt from taxation pursuant to $ 501 (c) (3) of Title 26 of the united States

Code (Internal Revenue Code of L954).
m.'Any person performing services as a sports official for an entity sponsgling an interscholastic or

inteicoitejiaie sporti event or any person performing services as a sports offrcjal for a public entity or.a
piivatã, ñotrptoht organization w'frictr spinsors aã amateur sports event. For the purposes of this

äubdiuí.iotr, i'sports ifficial" includes an umpire, ¡efgre_g, 
judge, scorekeeper, timekeeper. or other person

*fto ir á oérrträl participant in a sports eveni. This shall ñot include any person, otherwi_s-e employed b{
u^ orguo1¡¿ution oi entity sponsoririg a sports event, who performs services as a sports official as part of
his regular employment.- 

"."À,"y 
p"rioí who suffers an injury on or after July l, 2012, for uligh^they^ß,jurisdiction under

eithàr tíe'Longshore aíd Harbor" Úorkers' Compgryigtlon^ 49t 33 U.S.C:- S 901 9l s9q., and. its

i*tensiors, o, tñ" Merchant Marine Act of 1920, 46 U.S.C. S 30104 et seq. However, this title shall not

be construed to eliminate or diminish any right that any perion or, in th9 caye o{ the person's death, his

personal representative, may have undei either the Lonfshore- and Harbor Vlorkers' C_o,mpenYtion Act,
'33 U.S.C. $ OOI 

"t 
seq., aid its extensions, or the Merchant Marine Act of 1920, 46 U.S.C. $ 30104 et

seq.--'i'Employer" 
includes (i) any person, the Commonwealth or any political subdivision thereof and-any

individuãL " firm, associaìíon bi corporation, or the receiver or 
-trustee of the same, or- the legal

t"fr"réoiu'tiu" of u deceased employer, using the service of-another JoJ lay and (ii).any volunteer fire

"*op*y 
or volunteer lifesaving-or rescue, sq-uad electi1g to be included and maintaining. coverage as an

"-pîoyér 
under this title. If the-employer is insured, it iñcludes his insurer so far as applicable'

'"Eiecutive officer" means (Ð'thé president, vice-president, secretary, treasurer- or other officer,

elected or appointed in accordanóe with the charter and bylaws.of a corporation and (ii) the managers

ãi""t.à or aipointed in accordance with the articles_ of organization or lPerating agreement of a limited
fiuUifity 

"onifuny. 
However, such term do_es not include nõncompensated officers of corporations exempl

nå* tá*atioä pritruunt to g 501 (c) (3) of Title 26 of the United- States Code (Internal Revenue Code of
t9s4).

"Éiled" means hand delivered to the Commission's office in Richmond or any regional office

maintained by the Commission; sent by telegraph, electronic mail or other means of electronic

äá"r-i.rioo ãpproved by the Commission or facsimile transmission;.or posted at aly post.office of the

Úoit"¿ States Þostal Särvice by certified or registered mail. Filing by first-class mail,. telegraph,

electronic mail or other means bf electronic transmission or facsimile transmission shall be deemed

ðo-ptet"¿ only when the document or other material transmitted reaches the Commission or its

designated agent.
'injury" ãt"uos only injury by accident alsi1g 

^ou.t^ ^of and in the course of the employment or

occupåtional disease uí ¿enn"¿ iri Chapter_ 4 (ç 63.2--400 et seq.).of-this^title and does not include a

ãir.ut" in any form, except when it iesults naturally and unavoidably from either of the foregoing
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voluntary:

1. Participation

shall not include anY

in employer-sponsored
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injury, disease or condition resulting from an employee's

off-duty recreational activities which are not part of the

employee's duties; or
2. Use of a motor vehicle that was provided to the employee by a motor vehicle dealer as defined by

ç +ã.2-üOO *¿ ¡..* a dealer's licenie plate as defined^by $ 46.2-1550 for (i) commuting to or from

work or (ii) any other nonwork activity'
Such ieím ihall include any injury, disease or condition:
i.'Atiri"g out of aná it tni, 

",i*ié 
of the employment.of (a) a-n gqn^llrlg.of a hospital as defined in

Ë 32.t-t23: (b) an 
"-pfovã" 

of á n.ãitn "*" pioii¿h as.definìã.in $ 8:01:581-l; (c) an employee of.the

il;¿6ffi; òíH""lth-;â1ocal department oi health; (d) a member of a search and rescue 9rg-a!tza:i9nj
;i;i;;-p**"-ã".ò¡U"d in clauses (i) through 1ív),'1vi¡, and (ix) of subsection A of ç 65.2402'l
othèrwise sübject to the provisions of this title; and--2. il;itiåg to--ia) the administration óf v¿c^cinia.(smaþox). vaccine, Cidofivir and derivatives

tn"r*f, - vã"."ioiu Itì*r*r Globulin as part of federatþ inifiated smallpox countermeasures, or (b)

taosrníssioo of vaccinia in the course of employmenf from an employee participating in such

countermeasures to a coemployee of the same employer.- 
'p;f"sional employer'oÇanization" means uoy-p"rson that enters into a written agreement with a

client company to provide professional employer. services.. 
.---;prof"rõiòãuf 

employerìervices" meani sérvices. provided.to a client-company pursuant to a written

ugr"ã,,,"oi-*ith u p'¿i!5sional emplo_yer organization whereby^the professional employer. o-rganization

i"-iti;llt;*ptoys-ut't ãr a majority'of a clielnt company's workforce and assumes responsibilities as an

"-p[id tö; át1 òo"ropiovèã" tnæ are- assigned, âlloóated, or shared by the agreement between the

profeslional employer organization and the client company.
'--;lt"rï*g ätii.ä" means any person,-other than a prôfessional employer. organization, that hires ìts

o*o-*i-loi* u"¿ Ñigm túí"'to a ciient to support'or supplement 
-the 

clientis workforce. It includes

;"*dr"ry i;¡fi"t;"*i""; that supply employeesio clients. in-special work situations such as employee

absËnces, temporãry skill shortages^,'séasonä1 workloads, and speõial assignments and projects.
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I. INTRODUCTION

Hitt Construction andZurichAmerican Insurance Company (collectively "Hiff")

maintain the Workers' Compensation Commission: (l) lacked authority to review its appeal

from a deputy commissioner's decision, because at the time of that review the commission was

composed of only two statutorily authorized commissioners and (2) erred in that review in

concluding claimant suffered permanent impairment causally related to his industrial accident.

We hold that for the commission to exercise its review authority, under the Workers'

Compensation Act, when that authority is timely challenged, it must be composed of three

statutorily authorized members. This conclusion being dispositive, we do not address Hitt's

second assignment of error. We remand the case for review by a now properly constituted

commission.



II. FACTS

Pratt frled a claim for compensation on February 22,2007. Deputy Commissioner Link

awarded Pratt permanent partial disability benefits on July 20,2007. Hitt requested review by

the full commission.

Commissioner Tarr had retired effective February 1, 2008, leaving a vacancy. The

General Assembly, which had gone into session on January 9, 2008, elected his successor,

Commissioner Williams, on April 23,2008, for a term beginning May 1, 2008. Due to the

vacaîcy)the commission's review membership in the instant case consisted of the remaining two

full commissioners - Commissioner Diamond and Commissioner Dudley - and Deputy

Commissioner Szablewicz. The review decision was rendered on February 21,2008.

In light of the vacancy on the commission, and of specifîc import to our decision, Hitt

filed a motion to reconsider and vacate award, alleging in part that "the Commission is currently

comprised of only two members and lacks jurisdictionto act under Va. Code $ 65.2-200."

(Emphasis added) (see part III of this opinion). Responding, Commissioner Dudley and

Commissioner Diamond (and no one else) denied the motion by order entered March 6, 2008.

The order included the following: "Chairman Diamond will appoint Deputy Commissioners to

sit with the Commission in consideration of matters on Review, until the Virginia General

Assembly has appointed someone to fill the vacant Commission seat." (Emphasis added). That

order relied upon Code ç 65.2-704(8) and this Court's decision in Clinch Valley Medical Center

v. Hayes, 34Ya. App. 183, 538 S.E.2d 369 (2000), in support of the denial.

III. THE NATURE OF JURISDICTION

As quoted above, Hitt's motion to reconsider challenged the 'Jurisdiction" of the

commission to review its appeal.
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"'Jurisdiction' is a word of many, too many meanings." United States v. Vanness, 85

F.3d 661, 663 n.2 (D.C. Cir. 1996), quoted with approval in Steel Co. v. Citizens for a Better

Env't,523 U.S. 83, 90 (1998).

"Clarity would be faciliøted if courts and litigants used the label Jurisdictional,' not for

claim-processing rules, but only for prescriptions delineating the classes of cases (subject-matter

jurisdiction) and the persons (personal jurisdiction) falling within a court's adjudicatory

authority." Kontrick v. Ryan, 540 U'S. 443,455 (2004).

To provide clarity and guidance in matters ofjurisdiction, in Porter v. Commonwealth,

276ya.203,228,661 S.E.2d 415,426 (2008), our Supreme Court quoted from Morrison v.

Bestler. 239 Ya. 166, 169,387 S.E.2d 753, 755 (1990):

"A court may lack the requisite 'jurisdiction' to proceed to an

adjudication on the merits for a variety of reasons.

The term jurisdiction embraces several concepts including
subject matter jurisdiction, which is the authority granted through

constitution or statute to adjudicate a class ofcases or

controversi esi teftitorial jurisdiction, that is, authority over
persons,things, or occuffences located in a defined geographic

area; notice jurisdiction, or effective notice to a pafi or if the

proceeding is in rem seizure of a res; and 'the other conditions of
fact must exist which are demanded by the unwritten or statute law

as the prerequisites of the authority of the court to proceed to
judgment or decree.' Farant Inv. Corp. v. Francis,l3SYa. 417,

427-28,122 S.E. l4l, r44 (1924)."

(Emphasis added).

The Porter Court continued:

Our recitation in Morrison reflects the long-standing
distinction between subject matter jurisdiction, which cannot be

granted or waived by the parties and the lack of which renders an

act of the court void, and territorial jurisdiction or venue. The

latter goes to the authoríty of the court to act in particular
circumstances or places and is waived if not properly and timely

raised.

276Ya. at229,661 S.E.2d at 427 (emphasis added).
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In Miller v. Potomac Hospital Foundation, 50 Va. App.674,683, 653 S.E.2d 592,596

(2007), the claimant maintained the commission erred in determining a deputy commissioner

"did not have jurisdiction to order the employer to pay medical expenses to the health care

provider in a dispute between an employer, an employee, and a health care provider."

Citing Nelson v. Warden, 262 Y a. 27 6, 28I, 5 52 S.E.zd 7 3, 7 5 (200 1 ), we noted the

distinction between subject matter jurisdiction and the authority of the commission to exercise its

subject matter jurisdiction when that jurisdiction may be compromised by failure to comply with

mandatory statutory requirements. Miller, 50 Va. App. at 684,653 S.E.2d at 597. We noted that

a challenge to subject matter jurisdiction cannot be waived by a litigant, may be raised at any

time, and, if successful, renders any decision by a court or commission void. Id. By contrast,

"[flailure to timely and properly object to a lack of authority waives any later challenge; any

actions taken without authority are merely 'voidable and not void."' Id. at 684-85,653 S.E.2d at

597 (quoting Nelson, 262Ya. at284-85,552 S.E.zd at77).

After notin g that the commission had subject matter jurisdiction over the controversy, we

held that because the insurer did not timely raise the question of the authority of the deputy

commissioner to order the payment in its direct appeal to the full commission, the challenge was

waived and precluded from consideration by the commission.

With this preface as to jurisdiction, we turn to an analysis of the instant case.

IV. ANALYSIS

Code $ 65.2-700 states in relevant part: "All questions arising under this title . . . shall be

determined by the Commission . . . ." The substantive dispute in this case involved whether or

not the claimant suffered permanent impairment causally related to his industrial accident. It is

clear that the commission has original and exclusive subject matter jurisdiction to consider that

issue.
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As noted above, the commission, in responding to Hitt's challenge to its 'Jurisdiction," in

its order of March 6,2}}ï,maintained it had jurisdiction-that is, the authority-to render its

decision. We find the commission's reliance on the statute and case it cites in its order

misplaced.

Code $ 65.2-704(B) states in relevant part: "When a member [of the commission] rs

absent or is prohibited . .. from sitting with the full Commission to hear a review, the Chairman

shall appoint one of the deputies to sit with the other Commission members." @mphasis added).

Here, no member of the commission was absent or prohibited from siuing. No third member of

the commission existed, there being a vacancy on the commission. The commission's analysis

of Clinch Valley Medical Center is equally faulty. There, the requisite three commissioners

existed. "The employer contends a deputy commissioner may not sit when the review is a

review of the record without an appearance by the parties, representatives, and witnesses."

Clinch Valley Med. Ctr.,34Ya. App. at 188, 538 S.E.2d at37l. In short, the employer soughtto

distinguish between an o'on the record" review and an "ore tentts" review, arguing a deputy could

only sit in the latter. Addressing Code ç 65.2-704(B), this Court rejected that argument. "The

chairman can appoint a deputy for either type of review when absence creates the need." Id. at

191, 538 S.E.2d at372. We did not address the issue raised in this appeal, i.e., can the chairman

appoint a deputy to sit on a review when a commissioner is not merely absent and unavailable to

serve, but does not, in fact, exist because of a vacancy on the commission.

Turning to the statutory provisions dealing with the structure of the commission, Code

$ 65.2-200 states in relevant Part:

B. The Commission shall consist of three members . . . .

C. Whenever a vacancy in the Commission occurs or
exists when the General Assembly is in session, the General

Assembly shall elect a successor for the unexpired term. If the

General Assembly is not in session, the Governor shall forthwith

-5-



appoint pro tempore a qualified person to flrll the vacancy for a
term ending thirty days after the commencement of the next
session of the General Assembly, and the General Assembly shall
elect a successor for the unexpired term.

Furthermore, Code $ 65.2-705(A) states that "[i]f an application for review is made to the

Commission . . . thefull Commission, except as provided in subsection B of ç 65.2-704 and if the

first hearing was not held before the full Commission, shall review the evidence." (Emphasis

added).

The commission by statute is composed of three, not two, members. That being said, the

question arises: if the Governor cannot fill a vacancy in the commission when the General

Assembly is in session, by what authority does the chairman appoint a deputy to fill that

vacancy?

On brief and in oral argument, Pratt relies on Code $ 65.2-201(B) and Code

$ 65.2-203(A) for that authority. The former reads: "The Commission may appoint deputies,

bailiffs, and such other personnel as it may deem necessary for the purpose of carrying out the

provisions of this title." The latter reads in relevant part: "Deputies may exercise other powers

and perform any duties of the Commission delegated to them by the Commission."

In short, Pratt argues that o majority of the commissioners may act as the commission and

that, therefore, a majority of the commissioners may appoint a deputy to fill a vacancy on the

commission, or to act as a commissioner, even though for review pulposes no commissioner is

absent or prohibited from hearing a review. No statute dealing with the Workers' Compensation

Commission grants that authority.

When construing statutes, it is presumed that the absence of language, or a provision, in a

body of legislation is purposeful, if potentially equally relevant language is included in a similar

body of legislation. "Interpretation of the statute by comparison to other, similar statutes

supports this result . . . showing that the General Assembly clearly knew how to limit a privilege

-6-



. . . when it so desired." Schwartz v. Schwartz,46Ya. App. 145, 157-58, 616 S.E.2d 59,66

(200s).

In Hechler Chevrolet v. General Motors Corp. ,230 Ya.396,40I,337 S.E.Zd 744,747

(1985), our Supreme Court wrote: 'oThe General Assembly was fully aware of the distinction

....Thus,itisclearthatiftheGeneralAssembly...haddesiredtoregulateamanufacturer's

right to discontinue a product line, it knew how to do so."l

To quote another relevant Virginia Supreme Court opinion:

Had the General Assembly intended to impose upon a petitioner

the burden of showing good cause that a tissue sample could be

retrieved that would be sufficient to establish parentage, it would
have so provided. It did not do so. Certainly, the General
Assembly knew how to do so, as is evidenced by the "good cause"

required in subsection C regarding costs of exhumation and the

"sufficient cause" required for exhumation pursuant to subsection

B.

Martinv.Howard,273Ya.722,726,643S.E.2d229,23l-32(2007). Succinctlystated: "The

Legislature is presumed to know what it intends to do and can do." Miller v. Comloqnweêth,

172 Y a. 639, 649, 2 S.E.zd 343, 348 (lg3Ð.2

The language in Code $ 12.1-6 establishes the procedure for filling a vacancy on the State

Corporation Commission, composed of three members. That language is essentially the

verbatim language set forth in Code $ 65.2-200(B), quoted above.3 But, the General Assembly

I For federal cases demonstrating this rule of statutory construction, see George Costello,

Cong. Research Serv., Statutorv Interpretation: General Ptinciples and Recent Trends l5 (2006).

' For e*a-ple, Code $ 17.1-300 reads in part: "The Supreme Court shall consist of seven

justices, any four of whom convened shall constitute a quorum." Code $ 17.l-302(B) authorizes

the Chief Justice to designate and assign a senior justice "to perform the duties of a justice of the

Court."

3 A gubernatorial appointee to the State Corporation Commission must be elected by the

General Assembly, not merely confirmed in that appointment, and must receive a majority of the

votesinboththesenateandtheHouse. Thomsonv.Robb,229Ya.233,236,243,328S.E.2d
136, 137 -38, 142 (1985).
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included the following statute in the legislation concerning the State Corporation Commission:

"A majority of the commissioners shall constitute a quorum for the exercise ofjudicial,

legislative, and discretionary functions of the Commission, whether there be a vacancy in the

Commission or noto but a quorum shall not be necessary for the exercise of its administrative

functions." Code $ I2.l-8.

No remotely similar language may be found in the body of legislation concerning the

Workers' Compensation Commission. If the General Assembly had desired to grant a majority

of the commissioners of the Workers' Compensation Commission the ability to act in a judicial

capacity , whether there was a vacancy or not, the General Assembly knew how to do so - as

evidenced by Code $ 12.1-S granting that authority to a majority of the State Corporation

Commission. But the General Assembly did not.

Pratt attempts to insert language similar to Code $ 12.1-8 into the legislation concerning

the Workers' Compensation Commission by relying on the well-recognized principle that the

Act is "highly remedialo' and to be "liberally construed." That principle is appropriate when

dealing with the goals of the Workers' Compensation Commission. It is not appropriate when

dealing with the structure of the commission itself.

As we held in another case: o'That liberality, however, has its limits. We cannot 'permit

a liberal construction to change the meaning of the statutory language or the purpose of the

Act."' Clinchfield Coal Co. v. Reed,40Ya. Ãpp.69,73,577 S.E.2d 538, 540 (2003) (quoting

Am. Furniture Co. v. Doane, 230 Y a. 39, 42, 334 S.E.zd 548, 550 ( 1 985). Likewise, "we will

withhold the deference we normally accord the commission's statutory interpretation of the

Workers' Compensation Act when the commission's interpretation conflicts with the plain

languageofthestatute." Peacockv.BrowningFerris.Inc.,3SVa. App.241,248,563 S.E.zd

368,372 (2002).

-8-



In direct contrast with the proposition that the General Assembly intended to grant the

commission this authority, but did not see the need to expressly state it, is another proposition

that we must consider - the concept of casus omissus. Simply stated, the Latin phrase means

that a legislature simply omitted to consider the matter. That phrase may be well applicable to

the Workers' Compensation Act.

Thus, the Virginia Supreme Court decision in Jordan v. Town of South Boston, 138 Va.

838,122 S.E. 265 (1924), becomes relevant.

We do not question the power of the legislature to grant to

towns police powers to the three mile limit, but are concerned only

with the question, whether or not it has done so by the act under

consideration. There may be good reasons why it should have

done so, and no good reasons why it should not have done so. It
may be a mere casus omissus,but if so' this court cannot supply

the omission.

Id. at 843, 122 S.E. at266-67.

In Chandler v. Peninsula Light & Power co.,152Ya.903, 908, 147 S.E. 249,251

(lgzg),that Court expanded upon the concept of cqsus omissus by quoting at length from 25

R.C.L., page 974,4 as follows:

'oThe courts cannot by construction supply a casus omissus

by giving force and effect to the language of the statute when

applied to a subject about which nothing whatever is said, and

which to all appearances was not in the minds of the legislature at

the time of the enactment of the law. No mere omission, no mere

failure to provide for contingencies, which it may seem wise to

have provided for specifically, justiff any judicial addition to the

language of the statute. It is not for the court to say, where the

language of the statute is clear, that it shall be so construed as to

embrace cases because no good reason can be assigned why they

were excluded from its provisions."

o R.C.L. is the citation for Ruling Case Law, a l9l9 treatise edited by William M.

McKinney and Burdett A. Rich. The quotation is in $ 225 from volume 25,page974,
o'Changing, Supplying and Eliminating Words and Phrases."
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Thus, even if the General Assembly simply forgot to include in the Workers'

Compensation Act a provision for a majority of commissioners to exercise the authority of the

full commission, this Court may not add such language. It is for the General Assembly to write

the statute; this Court merely interprets it.

Aside from these principles of statutory construction, our Supreme Court addressed a

situation similar to this case in Dillon v. Davis,20l Ya. 514,112 S.E.2d 137 (1960). A statute

there stated a panel "shall" consist of five persons, but only four served. Id. at 519-20,112

S.E.2d at l4l. Although those four persons reached a unanimous decision, our Supreme Court

held "a commission of frve" to be "expressly required." Id. at 520, I 12 S.E.2d at l4l-42. The

Court remanded the cases for consideration by a fully constituted panel. ld. at 521,112 S.E.2d at

142. Likewise, here the Code states the commission "shall consist of three members." Code

$ 65.2-200(8). Without those three members, the commission was subject to a challenge to its

authority to decide the cases before it.

Finally, the mandatory nature of a fully constituted commission becomes clear in light of

the case law interpreting Code S I-222. Code $ l-222 states: "Whenever authority is conferred

by law to three or more persons, a majority of such persons shall have the power to exercise such

authority, unless otherwise provided." Our Supreme Court has held a substantially identical

predecessor to this statute simply authorizes a maj ority of a fully constituted body to exercise

authority, unless otherwise provided. See Dillon, 201 Ya. at 520,1 12 S.E.2d at 142; Norfolk &

W. Rv. Co. v. Vireinian Ry. Co., I l0 Va. 631,645-46, 66 S.E. 863, 868 (1910).

In summary, whether the General Assembly purposefully, or inadvertently, failed to grant

a majority of the commission the authority to decide cases on review, or to fill a vacancy on the

commission for that pu{pose, is of no consequence. The result here is the same. The
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commission lacked authority to hear the review requested by Hitt and, accordingly, any decision

by that thus constituted reviewing body is voidable.

We emphasizethatthe commission's decision in this case was voidable, not void. The

authority of the commission to exercise its subject matter jurisdiction was here compromised by

its composition-a composition not authoúzedby statute.

Nonetheless, the commission is a "hybrid" governmental entity that possesses both

policy-making and judicial responsibilities. See $ Code 65.2-201(A); Williams v. Va. Elec. &

Power Co., l8 Va. App. 569, 574,445 S.E.2d 693,696 (1994). We have referred to the

commission as "like any other judicial or quasi-judicial entity." Cura Group. Inc. v. Workers'

Comp. Comm'n,45 Ya. App. 559, 566,612 S.E.2d 735,738 (2005). We have also noted: "'The

Commission, as a quasi-judicial body within the area of its jurisdiction, has the power of

contempt .. . ."' Jeff Coal.Inc. v. Phillips, l6 Va. App.271,277,430 S.E.2d 712,716 (1993)

(quotingHudockv.Indus. Comm'n, I Va. App.474,481,340 S.E.2d 168,172 (1986).

To the extent that the commission acts in its judicial capacity, we conclude that those

precedents cited above-Borteg Morrison, Nelson, and Miller-are likewise applicable in this

case.

Accordingly, while a challenge to the authority of the commission was subject to being

waived, that challenge was not here waived. Rather, it was specifTcally raised to the commission

by Hitt's motion to reconsider and vacate award. We have found that challenge well-founded.

Thus, the case is reversed and remanded to the now properly constituted commission.

Reversed and remanded.
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VIRGINIA ACTS OF ASSEMBLY ..2012 SESSION

CHAPTER 588

An Act to amend and reenact SS 65.2-201, 65.2-704, and 65.2-705 of the Code of Virginia, relating to

vacancies on the l[lorkers' Compensation Commission'

[s s77]
Approved APnl4,20l2

Be it enacted by the General Assembly of Virginia:
1. That $S 65.2-201, 65.2-704, znd 65,2-i05 of thl code of virginia are amended and reenacted as

follows:
S 65.2-201. General duties and powers of the Commission.
å.. It .hult be the duty of tire Commission to administer this -title and. adjudicate issues and

conüoversies relating theretô. In all matters within the jurisdiction of the Commission, it shall have the

ú;"; of a court of"record to administer oath, to compél the attendance of witnesses and the production
'òf documents, to punish for contempt, to appoint 

-guardians 
pursu-ant to Title 31, and to .enforce

ðo-pliuo"" *itn itö hwful orders and awards.-The Commission shall make rules and regulations for
carrying out the provisions of this title.

É. in" Cornrnission may appoint deputies, bailiffs, and ggch other personnel as it may deem

necessary for the purpose of ôarrying out the pr-ovisions of this title.
C. Tire Commìssion or any räetñb"r tnereof or any person depulized_ by it -may for the purposes of

this title subpoena witnesses, ädminister or cause to be ädministeied oaths, and examine or cause to be

eiami"e¿ suih parts of the books and records of .the-parties to a proceeding as relate to_.questiorrs.in

aispute arising ih instances in which the Commis_sion hãs power t9 alvard compensation. This guthorily
shait extend "to requests from like agencies of other siates who honor similar requests from the

Commission.- 
O. in" Commission shall publish and, upon request, furnish !re,e of ghqge, such blank forms and

literature as it shall deem reqúisite to facilitate or piomote the efficient administration of this title. The

Óó*mission shall publish a^ workers' compensatiõn guide for employees which..informs- a¡1 injqqd

"--pt,oi"" 
of his rigirts under this title. If the Commissión receives notice of an accident, it shall provide

a workers' compensation guide to the employee.
E. A majority of the c-ommissioners shali constitute a quorumfor the exercise,of iudicia.l, legislative,

and discretionary functions of the Commission, whether there is a vacancy in the Commission or not,

but a quorum stíait not be nebessary þr the exe,rcise of its adminßtrative functions'
F. în. Commission shall tabuÉté the accident reþorts received from employers in accordance with

$ 65.2-900 and shall publish the same in the annual-report of.the Commission and as often as_ it may

åeem advisable, in suôh detailed or aggregate form as ii may deem best. The name of the employer or
ñpiof" sÀall îot appear in such pub'iïcat-ions, and the emplôyer,s' reports shall be.private records of the

òòfuniis.ion and shaif not be opeo for public inspection exlelt for tlie inspection by th-e parties directly
i"uãiue¿, and only to the exteni of sucli interest. îhese- reporti shall not be used as evidence against any

employei in any õuit at law brought by any employee for the recovery of damages.
'Ë 

65.2-704. Hearing; award or opinion by Commission.
Å.- 1'n" Commissión or any ôf its niembers or deputies shall hear the parties at issue, their

representatives, and witnesses; shall decide the issues in a 3ummary manner; and shall make an award or
oninion carrvins out the decision.-' 

È, aoy írr"ñrU"r of the Commission who þears the parties.at issue and makes an award under the
provisioni of subsection A ef *ís s€€+ion shall not parti-cipate in a rehearing and review of such award

õióui¿"¿ under g 65.2-705. When e ffiember is issent- or is prohibitd by th€. provisieffi ef this
ä*-""ti* e€m si#iß€ with the fi*ll êemmissien te hesr a re+ieþvr the Chairnran shsll appeint ene ef
*€ d€pr#i€s ts sit with the eth€r eemmissien members'

C. Ïearings convened by the Commission sh¿ll be. public- proceedings and, upon Pr-ope-r request to

the Commissioo, may, in tÉe discretion of the Commission, be video recorded _for public broadcast at

the expense of the re'questing party, subject only to the same limitations and conditions as apply to court
proceedings in the Commonwealth.- 

$ 65.2-705. Review of award; rehearing.
Å.. If un application for review is mãde to the Commission ryilhig_ ]0_^d1Vs after issuance of an

award, the fuli'Commission, except as provided in subsection B of ç 65:2-704 qnd.i{ the first hearing

*as nôt held before the fuIl'Commissioir, shall review the evidence or, if deemed advisable, as sooû as

practicable, hear the parties at issue, their representatives, and_witnesses. The Commission shall make an

äward whích, together with a statement oT the findings of fact,- rulings 9'f law, and other matters

pertinent to the qúestions at issue, shall be filed with the record of the proceedings.
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B. A rehearing convened under this section shall be a public proceeding.and, upon proper reqge¡t,
may, in the discretion of the Commission, be video recorded for public broadcast at the expe.nse of the
reqûesting party, subject only to the same limitations and conditions as apply to court proceedings in the
Commonwealth.

C. Upon an application for review made pursuant to subsection A ef this seetien, the opposing party
at issue ihall havã 14 days thereafter to makè an independent application for revievir.

D. When a vacancy òn the Commission exists, or when a member of the Commission is absent or is
prohibited from sittinþ with the full Commission to hear a review, the Chairman may appoint a deputy
commissioner to participate in the revisw.



2OI3 SESSION

HOUSE SUBSTITUTE

13104004D
1 HOUSE BILL NO. 1305
2 AMENDMENT IN THE NATURE OF A SUBSTITUTE
3 (Proposed by the House Committee on Commerce and Labor
4 onJanuary 17,2013)
5 (Patron Prior to Substitute-Delegate Habeeb)
6 A BILL to amend and reenact S 65.2-105 of the Code of Virginia, relating to workers' compensation;
7 presumption; injuries in course of employment.
I Be it enacted by the General Assembly of Virginia:
9 1. That $ 65.2-105 of the Code of Virginia is amended and reenacted as follows:

10 $ 65.2-105. Presumption that certain injuries arose out of and in the course of employment.
11 In any claim for compensation, where the employee is physically or mentally unable to testify as

12 confirmed by competent medical evidence and where there is unrebutted pnime fa€ie eviCenee tha+
13 indfu'a+es thå+ th€ iÊ¡ury the factual circumstances are of sfficient strength from which the only rational
14 inference to be drawn is that the accident arose out of and v*as in the course of employment, it shall be
15 presumed; ia the absenee ef the accident arose out of and in the course of employment, unless such
16 presumption is overcome by a preponderance of competenl evidence to the contrary; tåât th€ injury arese
17 eut of and was in the eerxse ef empleymen+.

Hl{

0
AL{

UI

n

UI

d
U
n
H
H
H
q
H
Eil

F-

\o

ó
æ
c\ì

EÚ

(¿)

L¡r
É{



I
2
3
4
5

6
7
I
I

10
11
12
13
l4
15
t6
t7
18
t9
20
2t
22
23
24
25
26
27
28
29
30

2OI3 SESSION

INTRODUCED

13103682D 
Hous' BrLL No. 2174
Offered January 9,2013

A BILL to amend and reenact S 65.2-708 of the Code of Virginia, relating to workers' compensation;
review of award on change in condition.

Patron-Lewis

Referred to Committee on Commerce and Labor
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Be it enacted by the General Assembly of Virginia:
1. That $ 65.2-703 of the Code of Virginia is amended and reenacted as follows:

S 65.2-708. Review of award on change in condition.
Ã. Upon its own motion or upon the aþplication of -any party in interest, on tþe ground of a clrange

in condition, the Commission may review ãny award of compensation and on such review may make an

award ending, diminishing or incieasing the compensation previously awarded, subject to the maximum
or minimuniprovided in-this title, and- shall imrnediately send to !þe_parties- a copy of the award. No
application fitea Uy a party alleging a change in condition shall be docketed for hearing by the
idmmission unless any niedical- reports upon which the party is relying are submitted to the
Commission. No such ieview shall affect such award as regards any moneys paid except pursuant to
gç 65.2-712,65.2-1105, and 65.2-1205. No such review shall be made after.e*enq¡&ur 24 months from
ihe last day-for which compensation was paid, pursuant to an qward under this title, except: (i) thi{¡six
3ó monthi from the last dáy for which cõmpensation was paid shall be allowed for the filing of-claims
payable under g 65.2-503 and certain claimì under subsection B of- $ 65.2-406 o¡.(ii) g+enfiÉeur_2a

inónths from the day that the claimant undergoes any surgical procedure compensable under $ 65.2-603
to repair or replace a prosthesis or orthosis.

B^. In thosð cases where no compensation has been paid, the Commission may make an award under

$ 65.2-503 within thiry-si;É 3ó months from the date of the accident." 
C. All wages paid,-for a period not exceeding Urenff{ew 24 consecutive months, to an em.p.loyge (Ð

who is physiõa[y unable to retum to his pre-inJury wòrk due to a compensable inj.ury and (ii).*þp.it
provided wort within his capacity at a wage equal to or greater than his pre-injury wagq shall be

õonsidered compensation paid pursuant to an avvard for compensation'

t4{
EÚ
N)

{5

r-
ö

1- t"off*



Bill Track\ng- 2013 session > Amendment

(rß2r74)

AMENDMENT(S) PROPOSED BY THE SENATE

COMMERCE AND LABOR

1. Line 30, engrossed, after øwardfor compensation

Page 1 of I

but shall not result in a reduction of the maximum number ofweeks of compensation benefits as

described in $$ as.z-soo and øs.z-ste
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SENATE BILL NO. 896

AMENDMENT IN THE NATURE OF A SUBSTITUTE
(Proposed by the Senate Committee on Commerce and Labor

on January 28,2013)
@atrons Prior to Substitute-senators Reeves, Norment ISB I126], Ruff [SB 911], ugd Saslaw ISB I199]) 

.

A' BILL to amend the Code of Virginia by adding a section numbered 65.2-301.1 relating to workers'
compensation; weather as a risk of a public safety fficer's employment.
Be it enacted by the General Assembly of Virginia:

1. That the Code õf Virginia is amended by adding a section numbered 65.2-301.1 as follows:

S 65.2-301.1. Publíc safety officers.
Ín situations where wãather-bonstitutes a particular risk of o public safety fficer's employment and

where the public safety fficer's injury aroie out of an/ in the goUfs-e of his employment, qblen!.a
misconduct defense asierted pursuant to $ 65.2-306, such injury shall be _compensable under this title.
As used in this section, "pub[ic safety fficer" shall have the meaning ascribed to it in S 9./-801.
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A BILL to amend and reenact $
peer reviel ) of medical costs;

2OI3 SESSION

INTRODUCED

HOUSE BILL NO. 1733
Offered January 9,2013
Prefiled January 8, 2013

65.2-1306 of the Coãe of Virginia, relating to workers' compensation;

referral to committee.

Patron-Loupassi

Referred to Committee on Commerce and Labor
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Be it enacted by the General Assembly of Virginia: - -l. ifrat $ 65.2-1306 of the Code of Virgiñia is amended and reenacted as follows:
S 65.2-1306. Corrective actÍon.
Å. If iîir"'¿ãtär*i*¿-tnáiã prlsician improperly overutilized or otherwise rendered or ordered

i""ppr"priãt -"áül ñut-*t or'sérvices, or'that thg .-9rt or duration of such treatment or services

;äi|;ïü;ptiut", tl" ;;gi;;id"rìeview'commiuee shall, in accordance with the standard set forth in
g îs.ã:ðös,'"dñi irt" ätå"îoi ði i"i-turr"ment to which ihe physician is entitled pursuant to this title

årá;ìf tn" 
'ptw"ri"iu" urt"uãv rtur ueen paid, shall require such physician to repay any excess amount that

wàs paid to ním for rendering or ordering such treatment or services.--B:-A"t r".tr ¿"tét-ioutlo" by -any"regional peer review committee shall be reviewable þV 4.
Com*irsiáo, *ttirft ;dii Ñ; ei"trrsíu" iirisdiction to effect a¡rY such review' ,A'nV re.yiew, bI 

1!,:
Commission'shall be pursuant to $ 65.2-714. To be entitled to review by th.e.Commrssron, th€ pnyslclan

Ã"ri¿"liu"r to the C'ommission written notice of his request for review, which notice.must be received

;irhfihirty ¿uv. ut"i-"ãüõ" ãr the decision of the regional peer review committee is received by the

physician.
'-'ð.- ny accepting payment pursuant to this .title, (i) ?ly physician, any hospital and 

^any 
employee

strati uã'd""*.ä to-hiléõil"ãióã tò the submitting òf ail ieôoi¿s concerning treatment of the employee

io tttoCo*tnission, to ttrã Stut"*ide Coordinating ðommittee, to_any regional peer review committee, or

to anv agent of unv .oõtr-"ó*toiu"" and (ii) any-physician shall be ãeemed to agree to comply with any

ä;Jiliiir,är"ei""ãr il;ãiñ òo-àitt"", sirbject ro his right to have the decision reviewed bv the

Commission.
D. If any matter referred to any particular,peer re^view_ committee shall not be resolved by a

¿"ãi*í""iilí, il*-in" "committee w¡íl¡it six months lf.referrgl, then any parE to the dispute previously

referred mav requesi that the matter be remanded to the Commission for- handling. purs.ua.nt to

d-0j.1-zii.''ord'ipon verifìcation of a failure of the committee to issue a determination within the

"r"qíií¡*-ií*-ü"l"if p*¡ia,'liãn- r"níand"shall be" granted as a matter of right. once so remanded, a

case shall not be re-referred to a peer review committee.
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2OI3 SESSION

INTRODUCED

t3t0223tD
HOUSE BILL NO.2160
Offered January 9,2073
Prefiled January 9,2013

A BILL to amend and reenact SS 65.2-605 and 65.2-714 of the Code of Virginia, relating to the Virginia
Vïorkers' Compensation Act; limitations period and balance billing.

Patron-Kilgore

Referred to Committee on Commerce and Labor

Be it enacted by the General Assembly of Virginia:
l. That $S 65.2-605 and 65.2-714 of the Code of Virginia are amended and reenacted as follows:

S 65.t-605. Liability of employer for medical services ordered by Commission; malpractice;
limitations period.

A. The pècuniary liability of the employer for medical, surgical, and hospital- service herein requir^ed

when ordered by thê Commission shall be limited to such charges as prevail in the same community for
similar treatment when such treatment is paid for by the injured person and the employer shall not be
liable in damages for malpractice by a physician or surgeon furnished by him pursuant to. the provisìons
of $ 65.2-603,-but the consequencei of any such malpractice shall be deemed part of the injury resulting
from the accident and shall be compensated for as such.

B. No claim for payment of charges for services rendered under this title by a -health c-are provider
shall be brought mbre than one yeàr from the later of (i) the date of service for which payment is
sought or (ii) lhe date a medical award covering such service becomes Jìnal.

$ 65.2-714. Fees of attorneys and physicians and hospital .ch_arg_es.
Ã. Fees of attorneys and þhysicians and charges of hospitals for services, whether employed by_

employer, employee oi insurance carrier under this title, shall be qubjeg-t to the.approval and award of
the Cómmissiõn.-In addition to the provisions of Chapter 13 ($ 65.2-1300 et seq.), the Commission shall
have exclusive jurisdiction over all disputes concerning such fees or charges and may order .the
repayment of thé amount of any fee which has already been paid that it determines to be excessive;
appeals from any Commission determinations thereon shall be taken as provide-d in $ 65 2-706. Thg
io-mmission shail also retain jurisdiction for employees to pursue payment of charges for medical
services notwithstanding that bills or parts of bills for health care services may have been paid by a
source other than an employer, workers' compensation carrier, guaranty fund or uninsured employer's
fund. No physician shall-be entitled to collecf fees from an employer or insurance carrier until he has

made the ieports required by the Commission in connection with the case.
B. If a cõntesteðclaim ii held to be compensable under this title and, after a hearing on the claim on

its merits or after abandonment of a defensè by the employer or insurance carrier, benefits for medical
services are awarded and inure to the benefit of a third party insurance carrier or health care provider,
the Commission shall award to the employee's attorney a reasonable fee and other reasonable pro rata
costs as are appropriate from the sum-which benefits the third party insurance carrier or health care
provider. Such ieei shall be based on the amoult paid by the employer or insurance.carrier to the third

þarty insurance carrier or health care provider for medical, surgical and hospital service rendered to the
èmployee through the date on which the contested claim is heard before _thq P"ptty -Commissioner. For
the púrpose of this subsection, a "contested claim" is an initial contested claim for benefits and claims
for meãical, surgical and hospital services that are subsequently contested and litigated or after
abandonment of a defense by the employer or insurance carrier.

C. Payment of any oblilation pursuant to this section to any third plrty insurance carrier or health
care provider shall discharge the obligation in full. The Commission shall not reduce the amount of
mediôal bills owed to the Cõmmonwealth or its agencies without the written consent of the Office of the
Attomey General.

D. Ño During the pendency of any claim filed under this title by an employee for workers'
compensation benefits, ol after àn award of compensation is maQe purluqft.tg S 65.2-.704, no physician,
hosfital, or other-health care provider as defined in $ 8.01-581.1 shall balance bill an employee ln
conirection with any medical treatment, services, appliances or supplies furnished to the gmployee_¡n
connection with an injury for which aa arñ¡ard ef eempensatien is made p,r*r$iant te $- æ7e4
compensation is soughl under such claim or that is covered by such award when any portion of the bill
at issue, þr the dáte of service at issue, has been paid by the employer, carc.ier, or -third-party-
administrànr under this 

-title. 
For the purpose of this subsection, a health care provider "balance bills"

whenever (i) an employer or the employer's insurance carrier declines to pay all of the health care

T,O
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59 provider's charge or fee and (ii) the health care provider seeks payment of the balance from the

60 employee.
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2OI3 SESSION

INTRODUCED

t3to3623D 
ffiy:.",ïihïÌ3;;alf

A BILL to amend and reenact SS 65.2-605 and 65.2-7i4 of the Code of Virginia and, to amend the Code
of Virginia by adding sectiõis numbered 65.2-605.1 and 65.2-605.2, relating to the Virginia Workell'
Comp"ensatiin AA; þayment of charges þr medical services; duties of insurance carriers; unfair
claim settlement practices; fees.

Patrons-Ware, R.L. and O'Bannon

Referred to Committee on Commerce and Labor

Be it enacted by the General Assembly of Virginia:
1. That $$ 65.2-605 and 65.2-714 of the Code of Virginia are amended and reenacted and that the
Code of Virginia is amended by adding sections numbered 65.2-605.1 and 65.2-605.2 as follows:

$ 65.2-605. Liability of emplbyer foi medical services ordered by C.ommission; malpractice.
Å,. fne pecuniary üäbility oT tñe employer for medical, surgical, and hospital- service herein regiled

when orderèd by thê Comrnission shafl be 
-lidted 

te su€h €harges as prevail-in- tås same eeffiffiniry for
siffiilar treamerit qå€û sü€h treatment is peid fer by the iftjured persoa aftd th,e emplo1er sbtll ao+ b€

liåble iÊ damages fer maþras+iee by a physieian er surgpea f,¡mishd by hi+ pwsuant te the previsiens
ef ç-65+.60+-brrt the of 4 suets malpr.içtiee slqlt þ" deemed pâ,rt ef tå€ i*jüfy r€sìiltiÉg
*em *e a66;63n+ ffid sb¿1l ¡À eempensaæ¿ fer as sr*eh established as follows: --L Providers desiring to treat 

-injured 
workers' compensation employ_ees shall attempt reasonable

steps to enter into one or more agreements with qny olte or more gmployers, w.orkerl' compensation^

iniurance carriers, third-party adlninistrators, and preferred prgyiler organizations þr ^provision of
treatment of any covered employee. Such agreemenis shall establish rates_ for payment þr treatment..

Rates shall be negotiated in any such agreãment between (i) provider and employer, (ii) provider and
insurance carcierl $ii) providei and thild-party administrator, or (iv) provider and-preferred provider
organization. Insuran'ce carriers and empíoyeis entering- into such agreements shall not change rates
eslablished in agreements through repricing, recoding, subcontracting, or other mea,ns; or

2. If there ls no such agreement, then the provider and the insurance carrier or employer may
negotiate a reasonable rate for a single episode of care; or"3. If a negotiated rate is not agreed upon pursuant to subdivision I -or 2, the-provider, insurance
carrieí, or eñployer may have i* óase heàrd by the Commission. In such event, the Commission shall
determine the'payment íarc, which shall be lim,ited to such charges_ as prevail in-the same community

for similar teätítent when such treatment is paid þr by the iniured p^ersgn: alx4 thg.employer shall not
"be liable in damages for malpractice by a- phyiician or surgeon furnishe-d -by him purs-uant to^the
provisions of $ 6S.Z-0b3, brt-the consequerycgs of any such-malpractice shall be deemed part.of the
'tnjury resuliing from the accident and shall be compens_ated-þr as such. For health care services or
teaíment renãeied after July I, 2013, to a claimant, a health care provider shall be allowed to adi-ust

the charge þr proviãer feei, excluding implants, devices, or technologt, by an_amount that is less than

or equoi to thê medicai care component 
-of 

the Con-sum9r Price Inlex q published by ,the lurealt lf
Lab6r Stutistics of the U.S. Depirtment of Labor þr the L2-month -period preceding^the date.?f 4e
adjustment. An emptoyer or cariier shall have ng,pecuniar! liability for that portion of the provider fee
that exceeds the aãiustment of charges permitted by thß subdivision.

B. Employers ond insuroice calrieri shall provide employee access to an adequate network of health

care providers.
C'. The prompt payment provisions of $ 65.2-605.1 and terms and conditions of $ 65.2-605.2 shall

apply to the payment of claims.'- D. Fo, liea'ttlt care services rendered after July I, 2013, if an insurance carrier or employer files
notices of denial of payment with the Commission þr ary1 bill or part of a bill þr-health care services
and sends a copy bf sítch notice to (i) the claimant, (ii) thg attorlte! representing- the claimant, ayd (ii!
the health carâ þróvtder, which notice ß substantially in the following þ.rryat, lhell afy action brought
to recover such'denied fees and charges shall be forever barred unless filed with the Commission within
nvo years from the date of receipt of such notice of denial:

'¡Notice to employee and health care provider:
Be advised that- the workers' compensation insurance carrier or employer hqs denied Payment for

health care services rendered by the health care provider for the date or dates of services listed below
and that you will hqve two yeaís from your receþt of thß notice to contest that denial by filing a claim

þr payment of such charges or risk having that claim barred.

tl
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Attorney þr Claimant-
Health Care Provider 

-

Dates of Service 

-
Wow¡t,ítloiA¡ng section, when partial

pavment has been macle on a Dtlt or paru-biil 
or part thereof, qny glaim ^t9 gorytgs.t the

,títrtri¡iã section, when partial 
ryy^:,n-l-, -o: .l^^:--!it* f"!t

has been made on " tí;;';;rt-ilr"rio¡pursuant'to an award orãei relating to that s\ecific,

rt thereof, any claim-io ioní"tt the sffictency of payment related to such bill or n!rt,(ere.o1
Dursuant'to an award orãei relating to that specific
'iency of payment related to such bill or plrt,tler?Í

iiíåí'{"ií,,iüiå,ílà;iítf ;;; frl;i;ïi't;-*,ií¿r,' Ví,y"1n"'date, partiat payment was received bv the66 shall be unenforcèable if not filed within two years lrom.the date- Partøt pa.

6i i",àtú care pîovider. Ttí" Commission shall hear such claims on the record.

59
60
6t
62
63
64
65

68
69

Claimant

S 65.2-605.1. PromPt PøYment
2. Employers and'emþlõyers' insurance- carriers shall:
I. uàn,í available' ail b¡ll¡ne and reimbursem¿;r;iltt;t';';ú-'õ¡fiütá-àiâ i"¡*tursement requirement-s, -together 

with .applicable70 l. Make available all billing and reimbursement requtremenß, -ro9etner 
wt¿rt uPþ

7l documentatio", to"n"álln ãor" jroriã"rs or make the same, auailàble vig thg Internet in reol time;

2. Enable health 
"or""[)ou'iàáii"to-"1;"ft;;;catly 

verifi if a claim has been reported by an employee

73 or employer;
74
75
76
ii uninsured employer's fund and any guaranty fund''8.-'È;";;i";í-;;;;;á;i ;; i;"r"dg1 agröements with eft-tptoyers or gmptoyers'.insurance caffiers,

tment for heatth "or"'i"*i"ät 
in"lj u"kade to the health- cire provider within 40 days after receipt,79 payment þr

92 the- date of receipt of the itemization.
93 c:;;'";;i;y;r,í äiuti¡ty"ti--i n"ottn care provider under this section shall not affect its liabilitv to

110 payment, whichever ß lat-er',

i.-À;í;pi reports from health care providers electronically; and
¿. Accápt cthims þom heatth care þrov-iders electronically'
For the purposes "¡"ilil'il"tloi,;z*ptoyers 

and employers'insurance carriers" includes the

áõ iV;;Zli'!;;"iãiå"¡,"",ü"";;:"'";i,ñ'h"å'lln illi ià*iies p,rovided. If the itemiza.tion or a portion.ther.eo{

äi ï! Z;r;;";;i;' d*;;;,";;'ïo"'a"iàa iilo*jiàt", the em¡itoyer or the emptoyer's insurance cqrrier shatt

Rr nnrìÃt the hootth'-inri nrovider withii jö ¿oit after ieceipt of the itemiiation that the itemization iss; îol¡n" tn"- ä"ãlti''lå,ä p;;;ld;; i¡tt'¡n iö ¿*t qfte.y .ieg"ety, .?f ,!?, i,:!:'?:i?:._..,hot 
the itemization is

g¡ 
"àííttt"A, 

denied,-oi cånsidered incomplete and shall include the following inþrmation: . . -: r__.-)'í."íi¿ä;;";' jb;iîä^rüs"å;"d;ry;;s-ti"-¡ià*¡ìoiion, o, tñ" ,easols the itemization is considered

85 incomplete; , , r ,,--_r:^-- --^^-.:.-^) +^ *^t-- ^ Å--;.i^ø.
s6 

"--i.1¡ 
tnL itemization is considered incomplete, all additional information required to make a decision,

87 and
3. The remedies available to the health care provider if the health care provider disagre.es.
pavment due for onr-iioiàriv--dotiumented health carle services that ar'e neither conlested within the

ä,";;;;#;l;'";;i í,i¡ín íni ¿o-div i"r¡,oà, as required by thß subsection, shatt þ9 inueased bv89 Payment due Jor any pro,perly clo.c^umeweq neøttn cure rl
öó s¡-àay pàrioa ní,i päiá ír¡tlì¡" ílr" ¿o-àiy p"r¡,oà, as requ.ired by thß subs.ec.ti.on, shall be inmeased bv

gl 15 percent, ns"iitåïirn üiäi"lt "t 
the juågment rate oi inrcrest as provided in $ 6'2-302 retroactive to

94 an employee.
95 D. If the employer is a gou,ernmental entity., payment for health care s,ervices provided shall be made

96 w¡tn¡n'OO ¿oyt'iiái ,"ieip| of each separate'item?ationi together.with all required reports.

97 E. In the t;!;;'"; "f i"p;";td;;ï{""*"rt, whenever añ employer or.insurance carrier conducts an

is oudrt o¡ o, u"ri'íiã¡í"-iíu*¡üia ti o neoitl, care prouider,'the employer,or employer's ins.urance

gg carrier shail màice aiailable to thatini¡r¡aui.ol 9r enti-6t all documentaiion submitted tg^sethey yvit( thgt

100 itemization by ;h; t*'tt;h 
"-irîpìoi¡i"ï. 

Ñà o"at shall" include an onsite visit to the ffice of the health

iöi 
'åriî-lî"tia,i uit"r, s;uch auclitor oi reviø,ver reimburses the health care provider the actual cost of

igt -nri¡ís ,ti¡ pi"r"nt to participate in the audit or review. When an audif determines that additional

103 information or documentation ,s ,""àttory, thg individual or entity shall contact the claims

104 administrato, o, i^ü", to obtain m/iLlãt,íry inþrmation or documentation that was submitted by the

105 health care provider pursuant to subsection B'
106 F. In the ,;;;;;;;f ;-pioi¡a", isr"ámãnt, an aulit of service submitted by a health 

^care 
provider

107 shall not olt"riñ"'prí"edt)re codes Fxt"a. t¡'the auditor'does not recommend pqyme!! 4: t:ytu::_ft
tg3 itemized øy *""i"ä'r;";;;;-p;õ;r;";,-;;p;"ifr" explanation of reuiew shall.bè provided to the heatth

109 care provider. ño--òto¡* shhtt be o"¿¡nía täte, tihon o""'-yioi lr"* tw a"te'of service or date of

111
ttz
tt4
115

C. fn" Co*mission shall have jurisdiction over disputes arising out -of this section'

S ai.l-oos.i. i**i'i¡-ogiíà;ãlti l"n"""o hlealth cøreþroviiers ønd employers' ínsatønce

113 carríers.
A. As used in this section:';¿i"i*';-*;;r; 

ãny Uäi,'"a"im, or proof of loys made by oy o1 behalf of a nroyld9r !: i :::'if:,y,::!;,
ii; *n¡ã'Tü ;;;,t:;;;'ií";";';;;;:;,i"; íg,ü:"í,t þr paymeítt for .heatth-care services; however, "ctaim"
a',4 )^^. -^r ì-nlqt¡lo n vonttett'fn, nru-orl nf a caoitatlon or a withhold.l1i ¿iài 

"àt 
iíclude a request'þr paymeit of a capita-tlon ?f a w.ithhold.

ng ,,Heatth 
"or" 

i"rälÃ;; íii"il'*ãai"ãí, *isxa, and hospital services that an employer is required to

ifg provide to an iniured person pursuant to this title'
120 i,;;;;;";;"":;;;þrr-åI-;zãii¡Lî;; *àâ"t àn insurer providing workers' compensation coverage for an
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l2l employer. The term includes a cqwier's network, provider panel iryte1m9djlry,,or representative'

lit "'frovider agreement" means any agreement, às referenced in S 65.2-605, between a provider and an

123 insurance carrler relating to the provision of health care services.
124 B. Every provider aþeemeni entered iito by a provider and an employer's insurance carrier shall
125 comply with the þllowing:
126 i.'n 

"ry 
privider a{reement shall include or attach at the time it is- presented to tlt? provi.der for

127 execution (t¡'tlt" ¡"" scËedule, reimbursement policy, or statement as to the manner in which cloims will
128 be calculàíed aítd paid that is applicable io the provider or to the rangg o{ hea!th...9ar.e. servicgs

l2g reasonably expected to be deliverèil ny that, type ol provider on a routine basis- and (ii) all material
130 atddenda,'schädules and exhibits thereio and ãil pilicies applicable to the provider or to the ronge 9f
131 health care services reasonably expected to be delivered b! that type of provider under the provider
132 agreement; and
133 " 2. No amendment to any provider agreement or to any addenda, schedule, exhibit, or policy thereto,

134 or new addenda, schedule,' eïh¡b¡t, or jolicy, applicable to the provider or to lhe- rang7 of health care

135 services reasonably expected to be dieliveí'ed,by lha! Une _of plovider, shall.be effective as to. the

136 p,rovider unless the pråvider has been pro.vlded ryit-h the appli.cable eortion of th3 Proposed ayeJtdmeyt

137 'àr of the proposed n", addenda, schedule, 
"rltiþir, 

or þòlicy -at least 60 calendar days before^the
i¡S effeåtne däte'and the provider has not notiJìed the carrler within 30 calendar days o/ receip.t of the
139 clocumentation of the'provider's intention io terminate the provider agreement at the earliest date

140 thereafter permitted under the provider agreement.
l4l C.-The'Commission shall hâve jurisdiõtion over disputes arising out of this section.
142 S 65.2-714. Fees of attorneys and physicians and ho^spital .c\arg^es.
l4i Ä.. F"". of attorneys and irhysicians-and charge¡ of hospitals for servic-es, whether em-ployed.by-

144 employer, employee oí insurance carrier under this title, shall -t_._ tlþiq.^t to the.approlal an$ award of
l4S the'Cómriissiön.'In addition to the provisions of Chapter 13 ($ 65.2-1300 et seq.), the Commission shall

146 have exclusive jurisdiction over ail disputes concèrning such fees- or. charges 
. 
and may order .the

147 repayment of the amount of any fee which has already- been paid that it determines to be excessive;

148 upp*tr from any Commission determinations thereon shall bc taken as provided in $ 65.2-706. The
ilg io'mmission shall also retain jurisdiction for employees to pursue payment of -charges for me$cal
150 services notwithstanding that bills or parts of bills for health care services may have been paid by a
iSt sogrce other than an e-mployer, workeirs' compensation carrier, guaranty fund or uninsured employer's

ISZ fr¡nd. No physician shall^be-eniitled to collect fees from an employer or insurance carrier until he has

153 made the ieports required by the Commission in connection with the case.

lS4 B. If a cäntested claim ii held to be compensable under this title and, after a healing o_n the claim on

iSS its merits or after abandonment of a defensè by the employer or insurance carrier, benefits for medical

156 services are awarded and inure to the benefit óf a t¡ir¿ paify insurance carrier or health care provider,

iSl the Commission shall award to the employee's attorney á reasonable fee and other reasonable pro rata

158 costs as are appropriate *em the sum-whieh b€aefits'the-thiré Ptry tßsqfaaee carri€f er heelth eare

i5t p*"r4e-. Sucdieei shall be based on the amount pai{.by.the employer or inlur.ance carrier to the third
iOO þurry ior,rruoce carrier or health care provider for.medicáI, surgicãl and hospi.Pl service rendered to the

iOf ã-ptoy"" through the date on which fre contested claim is heard before the Depgty-Commissioner.. For

lei ùtr'prrlrpo.r of itris subsection, a "contested claim" is an initial contested claim for benefits and claims

i6ã for hedical, surgical and hospital services that are subsequentþ contested and litigated or ater
164 abandonment of ã defense by tËe employer or insurance carriér. The employee's attorney fees sh.all be

iOS ihe responsibility of the emp[oye, or insurance carrier that contested.the compensability of the claim. 
,

166 C. Þayment'of"any obligaiion pursuant to this section t9 any.t\ird parly insurance carrier or health

7el 
"ur" 

proíid"r shall discharle the bbligation in full. The Comrirission shall not reduce the amount of
iOS mediöal bills owed to the Cãmmonwealth or its agencies without the written consent of the Office of the

169 Attomey General.
liO D. Ño physician, hospiøI, or other hglltþ care provider as defined in $ 8.01-581.1 shall balance bill
|lt an employäe'in coniectiõn witn any medical treatment, service-s, appliances or. supplies furnished to the

ilZ employee in connection with an injyry for- which an award of compensatþn is- made pursuant to
7ll ç ð5.í-lO+ or when an employer or the'employer's insurance-carrier-voluntarily makes full paymefi for
7l+ å"*¡""t provided to the injuied employee uncier the terms of q ua.lid trlovidgr agreement in advance .of
ilS on o*oíd of compensatiõn being-made. For, the purpose of this subsection, a.health care -provider
ilA "balance bifs" whènever (i) an einployer or the emþloyer's insurance carrier declines^ t9 p_ay. all of the

ill health care provider's charge or fee-anã (ii) the health ðare provider seeks payment of the balance from
178 the employee.
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HOUSE BILL NO. 1612
Offered January 9,2013
Prefiled January 6,2013

A BILL to amend and reenact S 65.2-605 of the Code of Virginia and to amend the Code of Virginia. by

adding a section numbered" 65.2-605.1,"re-lating to workers' compensation; fee schedule þr medical

care lervices; payment of bills for medical care services.

Patrons-Hugo, Jones and Villanueva

Referred to Committee on Commerce and Labor
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Be it enacted by the General Assembly of Virginia:
l. That g 65.2-d05 of the Code of Virginia il amended _and reenacted and that the Code of
VirgÍnia iiamended by adding a section numbered 65.2-605.1 as follows:

$ OS.Z-OOS. Liabifiðy of eñployer for medical servÍces ordered by Commission; malpractice;
medical care fee schedule regulations.- Ã. in" pecuniary liability õf tn" employe1 for medical, surgical, and hospital service herein required

*nãn ãr¿"i.¿ Uy ítre Corrimission shall,'absent a contrqct þrouiding otherwise, be limited to sneh

"h*t* 35 t¿*t in the same eemmuni+¡ for similar *eatme* when sì*€h treatment is.p+id f*.ry.#".
rq¡¡rld p"-ã **¿ tn" maximum amount that- may -be paid pursuant to the fee.schedules established

uñd", ,ùbt"ction B. The employer shall not be liable in damages for malpractice by a physician or

.*g.on n*irn"¿ by him puisuánt,to the provisions of $ 65.2-603, but the-conse-quences of any such

-uiptuõti"" shall be'dee*"ã part of the inþry resulting from the accident and shall be compensated for
as such.

B. The Commission shall promulgate regulations establishing me-dical c^are fee schedules govern-ing*

all medical care services rendered plrsuant-to this title. The meàic,al care fee_sche!1tlg regulatio.ns shall.

t" 
"o-pi"h.ensive 

in scope, be based on Medicare where applicable; utilize .Medicare coding and.

reimbuisement rules, and'aádress fees of physicians and surgeois, hospitals, ancillary services provided

iy itn", health care facilities and prõvîders, pharryacy and pharmaceutical services, and utilization

í"r1"* ¡sti"i orà procedures. The'regulations imptementll7 st'lch medical_care_ fee schedules shall
i"iço*" àjei'ctive oi october l, 2014. Íhe in¡tial feb schedules shall utilize the Medicare fee-schedules
reimbursîment rates for Virginia in ffict on December I, 2012. BgSinyjng October l, 2015, and on

"àil, 
ò"nner 1 theíeafter,"the reimlursement rates þr Viyginia in effec-t 2n_ th9 immediately prior

December 1 shatl be uíed to update thefee schedules.'The pllysicianfee schedule shall apply.a uniþrm
iãiririio" jactor of up to-150 percent, of Medicare-base reimbursement rates in determining
iá¡*nirt"*"nt tevelí. Tñe fee schedule applicâble to inpatient and outpatient hospital services shall be

b,ased on Medicare's proípective paymerlt system Dialgnostic Related Groups (DRG) and ambulatory^

iurgtcal center fee scheduies, respecîively, ind shall ployi(e a.uniform conversion.factgr of up to 150

pàr""""t of Medícare base reimbuTse*ení rates iyt detèrmining inpatient and outpatient hospital services
'reimbursäment levels. The fee schedule applicable to ancillary iervices Pry-uided by other health care

¡àiitttt"t atnd providers shail provide a uffirm conversion facio.r of up to i,50 percent of Medicare base

reimbursement rates in deter-mining reimbursement levels. Reimbursement þr durable medical equipmen_t_

shall be limited to that reimburse"d undèr Medicare. No fee schedule developed under this section shall
àithor¡"" separate reimbursement for implantable hardware or _utilize multiple conversion factors. ln
i"l"i*l"iig'the appropriate unifoím coriversion percentage to be utilized_pursuant to thß^section for.
piytiii.o*i't'o"d sirgeo"t, hospiíals, and ancillary_ servicei provided _by other health care facilities and.

þiior:ia"it, ir in de"terminingihe reimbursement'level to be assigned-for pha1ya9.l and pharmaceutical
'iervices or for any medicãl cqre service not sp,ecifically addressed under Medicare, the Commission

shall consider the- maximum amounts payable 
-for- 

such pharmacy or medical car_e services that are

ionttained in the fee schedules utilized'by states that border on the Commonwealth, iss-ues relating to

access to care or medications, the need to control costs, and information contained in reporß -on-
n Si"¡o't wlorkers' compensation system _and medical costs withìn_ such system that^have -been 

publßhed
sitnie 2:009. Pharmacy iee schedule reimbursement rates shall be based on the NDC number^assigned by
-the 

original mandaóturer. Except when emergency care is.being provided, prescribing of Schedule II
and Schedule III narcotics shall-require the prior authorization of the employer'

C. The Commission shall review the feè schedules adopted pursuait to this section on an annual

basis and when appropriate shall revise the fee schedules as necessary'
D. The Commissiän shall have a peer-revievved study conducted every two yeqrs þl a reputable

independent, not-for-prortt research oVganization to determine how Virginia's workers' compensotion
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system and workers' compensation medical costs compare with (i) those,of oth.er.states-' s11stems..and.(ii),

pià"io"t io¡rkers, "o*pi"iolion 
medical benchmarks studies conducted in Virginia. Such studies shall

\lso review the status'o/ ã"l""tt to medical services under Virginia's workers' compensat_ion system. The

Càmm¡ssion is authoriíed tu retain workers' compensation experts to assist in the development, -reuiew,
ãi¿ ,ältio" o¡ tn" *ed¡iot care fee schedule _regtlations -reqiired pursuant to this section and shall pay
jo,r such ,"r\,i"", üa tni aforementioned îtudie-s !nr-oy.g4 . rèvenues generated pyrsy?nt .to ^the.
administrative tax assissed puísuant to Chapter 10 (S 65.t-1000 et seq.) and deposited in the fund
established pursuant to $ 65.2-1007.

S 65.2-605,1, Payment of medical expenses.
2. W¡tn¡n OO í"W- àl "r"""ipt by tite insurer or self-insured^ employer of (i) ( medical bill that

includes, at a minimim,"the idåntity of the employee, the date o{ injury, tly (ate1.the medical services

iáïl p/"ilaia, o,n¿ tlti re:levant rcolg and CPT'codes require.d to _identifi the diagnosis of the .tniy2
oii ti"-ratiuiá i¡ tlr" i"Ãii"t provided and (it) supporting 

-medical 
documèntation demonstrating the bill

þii *iaiitl seríice lnvolves'reasonable ø"ri n9ïessgry treatment c_ausally yelate! to the.-employee's
"iori-i"ilot":d injuries that are subject to $ 65.2-603, the'insurer or^self-i-nytred employer shall either pay

the medical b¡ít ¡n accordance wíth ç 65:2-605 or deny payment of the bill.
A. t¡ tlr" Commisslon ¡l"i'ãi tlràt tile self-insuf"4 "yeW"r.or 

iisurer unreasonably denied payment for
med¡cål services describ"ed in subsectionV of S 65.2-60i, the Commission shall order payment þr such

iirri¡"i, and shall award interest to the enfliyee, if the employee has previously paid such bill, on the

t*t;;;; ii"t tnà t"y-ioiur:"a 
"*o¡or", 

o, intir", ihould liavé paid for .such ygdicgl attention at the

judgment ,at" prorídii in S 6 ,402. from either (i) 60 day.s a{t_er tþe date of the Qill and supporting
"meãical documentatii, fir"such medilcal attention'wos receir"d by the insurer or self-insured employer

"ilif ii" ãot" |o¡d o, dù *e date such bill was paid by the employee. yltlchgryr period is shorter.

i,. fi"t tne frovisioris'of this act amending sübsection -å_of $ 65.2-605.of the Code of Virginia and

ttre prõvisions of $ 65.2-605.1 as created U/ttris act shall becõme effective on October 1,2014,
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Suspend the Rules And Pass the Bill, H. R. 1845' with Amendments

(The amendrnents strike all after the enacting clause and insert a
new text and a new title)

"'iä,'sT$3*u'* H. R. 1845
To provide for a study on issues relating to access to intravenous irnmune

globulin (IWG) for Medicare J¡eneficiaries in all care settings and a

demonstration project to examine the benefits of providing coverage and

payrnent for items and services necessary to administer IVIG in the

home.

IT{ THE HOUSE OF REPRESENTATI\TES

M¡v 11, 2011

Mr. Bnenv of Texas (for himself, Ms. Marsur, Mr. Buncnss, Mr. SannaNns,
Mr. Peur,, Mr. V¡rrt HollnN, Mr. Trepm, Mr. RUeTERSBERGER, Mrs.

Br,¡cKgunNI, Mr. ScHrFF, Ms. JnNrcNS, Mr. KtNo, Ms. Funco, Ms.

Rrcn¡nosoN, and Mr. RusH) introduced the following bill; which \ryas re-

ferrecl to the Conunittee on Ways and Means, and in addition to the

Committee on Energy and Courmerce, for a period to be subsequently de-

termined by the Speaker, in each case for consideration of such provisions

as fall within the jurisdiction of the committee concerned

A BILL
To provide fbr a study on issues relating to access to intra-

venous immune globulin (IWG) for Medicare bene-

ficiaries in all care settings and a demonstration proiect

to examine the benefits of providing coverage and pay-

ment for items and services necessary to administer fVIG

in the home.

f:WHLC\121412\121412.029.xm| (53725111)

December 14,2012 (1:06 p.m.) lv
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1 Be it ena,cted' by thn Sena,te ønd, House of Representa-

2 t'iues of th.e United, Sta,tes of America in Congress assembl,ed,

3 sncrroN L. sHoRT TrrLE.

4 This Act may be cited as the "Medicare r\IIG Access

5 and Strengthening Medicare and Repaying Taxpayers Act

6 of20l2".

7 TITLE I_MEDICARE IVIG
8 ACCESS

9 snc. 101. MEDIcARE PATmIvr rvrc AccESS DEMoNSTRA'

10 TroN PRoJEcr.

11 (a) EsreerrISHMENr.-The Secretary shall establish

12 and implement a demonstration project under part B of

13 title XVIII of the Social Security Act to evaluate the bene-

14 fits of providing pa¡rment for items and services needed

15 for the in-home administration of intravenous immune

t6 gtobin for the treatment of primary immune deficiency dis-

17 eases.

18 (b) Dun¿.rroN AND ScoPE.-

t9 (1) Dun¿.TroN.-Beginning not later than one

20 year afber the date of enactment of this Act, the

2l Secretary shall conduct the demonstration project

22 for a period of 3 years.

23 (2) Scopn.-The Secretary shall enroll not

24 more than 4,000 Medicare beneficiaries who have

25 been diagnosed with primary immunodeficiency dis-

f:WHLC\121412\121412.029.xm1 (53725111)

December 14,2012 (1:06 P.m.)
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1 ease for participation in the demonstration project.

2 A Medicare beneficiary may participate in the dem-

3 onstration project on a volunhary basis and may ter-

4 minate participation at any time.

5 (c) Covnn¿GE.-Except as otherwise provided in this

6 section, items and services for which pa¡'rment may be

7 made under the demonstration program shall be treated

8 and covered under part B of title XVII of the Social Se-

9 curity Act in the same manner as similar items and serv-

10 ices covered under such part.

11 (d) PevlrpNr.-The Secretary shall establish a per

t2 visit pa¡nnent amount for items and services needed for

13 the in-home administration of intravenous immune globin

14 based on the national per visit low-utilization payment

15 amount under the prospective pa¡rment system for home

t6 health services established under section 1895 0f the so-

17 cial SecurityAct (42 U.S.C. 1395fff).

18 (e) W¡rreR AuTHoRITY.-The Secretary may waive

t9 such requirements of title xylll of the social security act

20 as may be necessary to carry out the demonstration

2l project.

22 (f) Sruov AND REPoRT ro CoNenpss.-

23 (1) INtpnrnr EVAruArroN AND REPoRT.-¡{ot

24 later than three years after the date of enactment of

25 this Act, the Secretary shall submit to Congress a

Í:VHLC\121412\121412.029.xm| (53725111)

December 14,2012 (1:06 P.m.)
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f:VHLC\121412\121412.o29.xm1 (53725111)

December 14,2012 (1:06 P.m.)

4

report that contains an interim evaluation of the im-

pact of the demonstration project on access for

Medicare benefi.ciaries to items and services needed

for the in-home administration of intravenous im-

mune globin.

(2) FrN¡l EVAr-.,uATroN AND REPoRT'-Not

later than one year after the date of completion of

the demonstration project, the Secretary shall sub-

mit to Congress a report that contains the following:

(A) A final evaluation of the impact of the

demonstration project on access for Medicare

beneficiaries to items and services needed for

the in-home administration of intravenous im-

mune globin.

(B) An analysis of the appropriateness of

implementing a new methodology for pa¡rment

for intravenous immune globulins in all care

settings under part B of title XVIII of the So-

cial Security Act (42 U.S.C. 1395k et seq')'

(C) An update to the report entitled

"Analysis of Supply, Distribution, Demand, and

Access Issues Associated with Immune Globulin

Intravenous (IGfÐ", issued in February 2007

by the Office of the Assistant Secretary for
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1 Planning and Evaluation of the Department of

2 Health and Human Services.

3 (g) FuNuNG.-There shall be made available to the

4 Secretary to carry out the demonstration project not more

5 than $45,000,000 from the Federal Supplementary Med-

6 ical Insurance Trust Fund under section 1841 0f the so-

7 cial SecurityAct (42 U.S.C. 1395t).

8 (h) DnrrNIrroNS.-In this section:

9 (1) DnuoNsrRA.TroN PRoJEcr.-The term

10 ,,d.emonstration project" means the demonstration

11 project conducted under this section.

12 (2) Mnorcenn BENEFICIARY.-The term

13 "Meclicare beneficiary" means an individual who is

14 enrolled for benefits under part B of title x\IIII of

15 the Social SecuritY Act.

16 (3) SBcnnrARY.-The term "Secretary" means

l1 the Secretary of Health and Human Services.

f:VHLC\121412\121412.029.xm1 (53725111)

December 14,2012 (1:06 P.m.)
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1 TITLE II_STRENGTHENING
2 MEDICARE SECONDARY
3 PAWR RULES
4 SEC. zot. DETERMINATION OF REIMBLIRSEMENT AMOUM

5 THRoucH cMS wEBsrrE To rMPRo\rE PRo'

6 cRAM EFFrcrENcY.

7 Section 1S62(b)(2)(B) of the Social Security A:er (42

8 U.S.C. 1395y(b)(2)(B)) is amended by adding at the end

9 the following new clause:

10 "(vii) IIso oF wEBSrrE To DErER-

11 MINE FINAL CONDITIONAI,,, REIMBURSE-

LZ MENT AMouNT.-

13 "(I) Norrcp ro SECRETARY oF

14 E)GECTED DATE oF A SETTr-,EMENT'

15 JUDGMENT, ETC.-In the case of a

16 pa¡rment made by the Secretary pur-

17 suant to clause (i) for items and serv-

18 ices provided to the claimant, the

lg claimant or applicable plan (as de-

20 fined in ParagraPh (8)(F)) may at

2I any time beginning 120 days before

22 the reasonably expected date of a set-

23 tlement, judgment, award, or other

24 pa¡rment, noti$r the Secrehary lhat a

Í:WHLC\121412\121412.029.xm| (53725111)

December 14,2012 (1:06 P.m.)
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December 14,2012 (1:06 P.m.)

7

payment is reasonably expected and

the expected date of such pa)rment.

"(II) Sncnnr¡nr¿.l, PRo\IIDING

ACCESS TO CI-,AIMS INFOR,MATION

THROUGH A WEBSITE.-ThE SCC-

rehary shall maintain and make avail-

able to individuals to whom items and

services are furnished under this title

(and to authorized familY or other

representatives recognized under re$r-

lations and to an aPPlicable Plan

which has obtained the consent of the

individual) access to information on

the claims for such items and services

(inctuding payrnent amounts for such

claims), including those claims that

relate to a potential settlement, juclg-

ment, award, or other Pa¡rment . Such

access shall be provided to an indi-

vidual, representative, or plan through

a website that requires a password to

gain access to the information. The

Secretary shall update the information

on claims and Pa¡rments on such

website in as timely a manner as pos-
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f:WHLC\121412\121412.029.xm1 (53725111)

December 14,2012 (1:06 P.m')

I
sible but not later than 15 days after

the date that payment is made' Infor-

mation related to claims and PaY-

ments subject to the notice under sub-

clause (I) shall be maintained and

mad,e available consistent with the fol-

Iowing:

"(aa) The information shall

be as comPlete as Possible and

shall include provider or supplier

name, diagnosis codes (if anY),

dates of service, and conditional

pa¡rment amounts'

"(bb) The information accu-

rately identifies those claims and

payments that are related to a

potential settlement, judgment,

award, or other PaYment to

which the Provisions of this sub-

section aPPlY.

"(cc) The website Provides a

method for the receiPt of secure

electronic communications \Mith

the individual, rePresentative, or

plan involved.
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December 14,2012 (1:06 P'm')

I
"(dd) The website Provides

that information is transmitted

foom the website in a form that

includes an official time and' date

that the information is trans-

mitted.

"(ee) The website shall Per-

mit the individual, representative,

or plan to download a statement

of reimbursement amounts (in

this clause referred to as a'state-

ment of reimbursement amount')

on payments for claims under

this titte relating to a Potential

settlement, judgment, award, or

other paYment.

"(III) IJsn oF TTMELY wEB

DOWNTOAD AS BASIS FOR' FINAL CON-

DTTIoNAT aMoUNr.-If an individual

(or other claimant or applicable plan

with the consent of the individual) ob-

tains a statement of reimbursement

amount from the website during the

protected period as defined in sub-

clause (V) and the related settlement,
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10

juclgment, awarcl or other pa)rment is

made during such Periocl' then the

last statement of reimbursement

amount that is downloaded during

such period and within 3 business

days before the date of the settlement,

judgment, award, or other Pa¡rment

shatl constitute the frnal conditional

amount subject to recovery under

clause (ii) related to such settlement,

judgment, award, or other Pa¡rment'

"(W) Rosol,urroN oF DrscREP-

ANCIES.-If the individual (or author-

ized representative) believes there is a

discrepancy with the statement of re-

imbursement amount, the Secretary

shatl provide a timely process to re-

solve the discrepancy. IJnder such

process the individual (or representa-

tive) must provide documentation ex-

plaining the discrepancy and. a pro-

posal to resolve such discrepancy'

Within 11 business daYs afber the

date of receipt of such documentation,

the Secretary shall determine whether
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11

there is a reasonable basis to include

or remove claims on the statement of

reimbursement. If the Secretary does

not make such determination within

the 11 business-day period, then the

proposal to resolve the discrepancy

shall be accepted. If the Secretary de-

termines within such period that there

is not a reasonable basis to include or

remove claims on the statement of re-

imbursement, the proposal shall be re-

jected. If the Secretary determines

within such period that there is a rea-

sonable basis to conclude there is a

discrepancy, the Secretary must re-

spond in a timely manner by agreeing

to the proposal to resolve the discrep-

ancy or by providing documentation

showing with good cause why the Sec-

retary is not agreeing to such Pro-

posal and establishing an alternate

discrepancy resolution. In no case

shall the process under this subclause

be treated as an appeals process or as

establishing a right of appeal for a
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12

statement of reimbursement amount

and there shall be no administrative

or judicial review of the Secretary's

cleterminations under this subclause'

"(V) PnorucrPo PERroD.-In

subclause (III), the term 'protected

period' means, with respect to a set-

tlement, judgment, award or other

pa¡rment relating to an injury or inci-

dent, the portion (if any) of the period

beginning on the date of notice under

subclause (I) with respect to such set-

tlement, judgment, award, or other

payment that is after the end of a

Secretarial response period beginning

on the date of such notice to the Sec-

retary. Such Secretarial response pe-

riocl shall be a period of 65 days, ex-

cept that such period may be extended

by the Secretary for a Period of an

additional 30 days if the Secretary de-

termines that additional time is re-

quired to address claims for which

pa¡rment has been made' Such Secre-

tarial response period shall be ex-
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tended and shall not include any days

for any Part of which the Secretary

determines (in accordance \Mith regu-

lations) that there was a failure in the

claims and Payment Posting system

and the failure was justified due to

exceptional circumstances (as defined

in such regulations). Such regulations

shall define exceptional circumstances

in a manner so that not more than 1

percent of the repa¡rment obligations

under this subclause would qualifir as

exceptional circumstances.

"(VI) ErnPctrvn lArE.-The

Secretary shall promulgate final regu-

Iations to carry out this clause not

Iater than 9 months afber the date of

the enactment of this clause'

"(\III) WPesnn INcrruDrNG suc-

CESSOR TECHNOI,OGY.-IN thiS

clause, the term 'website' includ'es any

successor technologY.

"(viii) Rrcst oF aPPEArr FoR' sEC-

ONDARY PAIiER DETER,MINATIONS REI-,,AT-

II.{G TO I,IABII,ITY INSURA'NCE (INCI-'UDING
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SELF-INSURÁ.NCE), NO FAUI',T INSURANCE'

AND WORI(ERS' COMPENSATION I,'AWS AND

Pl.,eNS.-The Secretary shall promulgate

regulations establishing a right of appeal

and appeals process, with respect to any

determination under this subsection for a

payment made und'er this title for an item

or service for which the Secretary is seek-

ing to recover conditional pa¡rments from

an applicable plan (as defined in para-

graph (8)(F)) that is a primary plan under

subsection (A)(ii), under which the applica-

ble plan involved, or an attorney, agent, or

third party administrator on behalf of such

plan, may appeal such determination' The

individual furnished such an item or serv-

ice shall be notified of the plan's intent to

aPPeal such determination"'

SEc.202.FIscALEFFICIENCYANDREVENUENEUTRALITY.

(a) IN GnNpn¡r.,.-section 1862(b) of the Social Se-

curity .Let (42 U.S'C. 1395v(b)) is amended-

(1) in paragraph (2)(B)(ii), by striking "A pri-

mary plan" and inserting "subject to paragraph (9),

a primary PIan"; and

f:WHLC\121412\121412.029.xm| (53725111)

December 14,2012 (1:06 P'm.)
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(2) by adding

para$raph:

the end the following new

"(9) ExcEPrroN.-

"(A) Ix cENERAl,.-CIause (ii) of para-

graph (2)(B) and any reporting required by

paragraph (8) shall not apply with respect to

any settlement, judgment, award, or other pay-

ment by an applicable plan arising from liability

insurance (including self-insurance) and from

alleged physical trauma-based incidents (exclud-

ing alleged ingestion, implantation, or exposure

cases) constituting a total payment obligation

to a claimant of not more than the single

threshold amount calculated by the Secretary

under subparagraph (B) for the year involved''

"(B) AxNUAT-, coMPUTATToN oF TIIR'ESH-

OLD.-

"(i) Ix GENERAT,.-Not later than

November 15 before each year, the Sec-

retary shall calculate and publish a single

threshold amount for settlements, jodg-

ments, awards, or other pa¡rments for obli-

gations arising from liability insurance (in-

cluding self-insurance) and for alleged

physical trauma-based incidents (exclucling

f:WHLC\121412\'121412.029.xm1 (53725111)

December 14,2012 (1:06 P'm')
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alleged ingestion, implantation, or exposure

cases) subject to this section for that year'

The annual single threshold amount for a

year shall be set such that the estimated

average amount to be credited to the Medi-

care trust funds of collections of condi-

tional pa¡rments from such settlements,

judgments, awards, or other pa¡'ments

arising from liability insurance (including

self-insurance) and for such alleged inci-

dents subject to this section shall equal the

estimated cost of collection incurred' by the

Ilnited States (including pa¡rments made

to contractors) for a conditional payment

arising from liability insurance (including

self-insurance) and for such alleged inci-

dents subject to this section for the year'

At the time of calculating, but before pub-

lishing, the single threshold amount for a

year, the Secretary shall inform, and' seek

review of, the Comptroller General of the

Ilnited States with regard to such amount'

"(ii) Punr,rc¿'troN.- The Secretary

shall include, as part of such publication

for a year-
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"(I) the estimated. cost of collec-

tion incurred' by the llnited States

(including pa)rments made to contrac-

tors) for a conditional payment aris-

ing from liability insurance (including

self-insurance) and for such alleged

incidents; and

"(II) a summary of the method-

ology ancl data used by the Secretary

in computing such threshold amount

and such cost of collection.

" (C) Excr-,usrox oF oNGorNG Ex-

PENSES.-For purposes of this paragraph and

with respect to a settlement, judgment, awarcl,

or other pa¡¡ment not otherwise addressed in

clause (ii) of paragraph (2)(B) that includes on-

going responsibility for medical pa¡rments (ex-

cluding settlements, judgments, awards, or

other pa¡rments made by a workers' compensa-

tion law or plan or no fault insurance), the

amount utilized for calculation of the threshold

described in subparagraph (A) shall include

only the cumulative value of the medical pay-

ments made under this title.
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"(D) Rnponr To coNGRESS.-Not later

than November 15 before each year, the Sec-

relary shall submit to the Congress a report on

the single threshold amount for settlements,

juclgments, awards, or other pa¡rments for con-

ditional pa¡rment obligations arising from liabil-

ity insurance (including self-insurance) and al-

leged incidents describecl in subparagraph (A)

for that year and on the establishment and ap-

plication of similar thresholds for such pay-

ments for conditional pa¡rment obligations aris-

ing from worker compensation cases and from

no fault insurance cases subject to this section

for the year. For each such report, the Sec-

retary shall-

"(i) calculate the threshold amount by

using the methodology applicable to certain

Iiability claims described in subparagraph

(B); and

"(ii) include a summary of the meth-

odology ancl data used in calculating each

threshold amount and the amount of esti-

mated savings under this title achieved by

the Secretary implementing each such

threshold'".
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(b) ErpBCTrvE D¡tn.-The amendments made by

subsection (a) shall apply to years beginning \Mith 2014.

sEc. 203. REPORTTNG REQITTREMEIYT.

Section 1862(b)(B) of the Social Security LcI (42

U.S.C. 1395y(b)(8)) is amended-

(1) in the first sentence of subparagraph (E)(i)'

by striking ,,shall be subject" and all that follows

through the encl of the sentence and inserting the

following: "^ay be subject to a civil money penalty

of up to $1,000 for each day of noncompliance with

respect to each claimant."; and

(2) by adding at the end the following new sub-

paragraph:

"(I) Rncul,¡troNS'-Not later than 60

clays after the date of the enactment of this

subparagraph, the Secretary shall publish a no-

tice in the Fecleral Register soliciting proposals,

which wilt be accepted during a 60-day period',

for the specification of practices for which sanc-

tions will and will not be imposed under sub-

paragraph (E), including not imposing sanc-

tions for good faith efforts to identifir a bene-

ficiary pursuant to this paragraph under an ap-

plicabte entity responsible for reporting infor-

mation. Afber considering the proposals so sub-

f:WHLC\121412\121412.029.xm1 (53725111)

December 14,2012 (1:06 P.m')
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mitted, the Secretary, in consultation with the

Attorney General, shall pubtish in the Federal

Register, including a 60-day period for com-

ment, proposed specified practices for which

such sanctions will and will not be imposed'

After considering any public comments received

during such period, the Secretary shall issue

final rules specifrting such practices'"'

sEc.204.UsEoFSoctALSECURITYNUMBERSANDOTHER

IDEIVTINTING INFORMATION IN REPORTING.

Section 1862(b)(S)(B) of the Social Security '['cL (42

U.S.C. 1395y(b)(8)(B)) is amended bv adding at the end

(after and below clause (ii)) the following:

"I.[ot later than 18 months afber the date of en-

actment of this sentence, the Secretary shall

modi$' the reporting requirements under this

paragraph so that an applicable plan in com-

plyrng with such requirements is permitted but

not required to access or report to the Sec-

retary beneficiary social security account num-

bers or health identification claim numbers, ex-

cept that the deadline for such modification

shall be extended by one or more periods (speci-

fied by the Secretary) of up to 1 year each if

the Secretary notifies the committees of juris-

ÍWHLC\121412\121412.029.xm1 (53725111)

December 14,2012 (1:06 P.m.)
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1 diction of the House of Representatives and of

2 the Senate that the prior deadline for such

3modification,withoutsuchexbension,threatens

4 patient privacy or the integrity of the secondary

5 payer program uncler this subsection' Any such

6 deadline extension notice shall include informa-

7 tion on the progress being made in imple-

Smentingsuchmoc}ificationandtheanticipated
g implementation date for such modification'"'

10 snc. zo5. STATUTE oF Lr1\[rrATroNS.

11(a)INGnxnner-,.-Section1862(b)(2)(B)(iii)ofthe

12 Social Security Act (42 U.S.C. 1395y(b)(2)(B)(iii)) is

13 amend.ed. by adcling at the end the following new sentence:

14 ,,an action may not be brought by the lJnited states

15 under this clause with respect to pa¡rment owed unless the

16 complaint is filed not later than 3 years after the date

17 of the receipt of notice of a settlement, judgment, award,

18 or other pa¡.rment made pursuant to paragraph (8) relating

t9 to such Pa¡rment owed'"'

20(b)E¡'r'ocrrvnD¡.rn.-Theamend.mentmadeby

2L subsection (a) shall appty with respect to actions brought

22 and penalties sought on or afber 6 months afber the date

23 of the enactment of this Act.

Amend tlre title So aS to read: ..4 bill to provide a

demonstration project providing Medicare coverage for in-

home ad.ministration of intravenous immune globulin

Í:WHLC\121412\121412'029.xm1 (53725111)

December 14,2012 (1:06 P'm')
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(I\ryG) and to amend title x\{II of the social security

Act with respect to the application of Medicare secondary

payer rules for certain claims'"'
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President Signs Bipartisan Medicare Law

AAJ Response to the Passage of the SMART Act

Washington, DC- Theþllowing is a statementfrom the American Associationfor Justice

(AAJ) President Mary Alice McLarty in response to the President signing the Strengthening

Medicare and Repaying Taxpayers (SMART) Act, which wøs introduced by Reps. Tim Murphy
(R-PA) and Ron Kind (D-WI) in the House and Sens. Ron l4/yden (D-OR), Rob Portman (R-OH),

Ben Nelson (D-NE) and Richsrd Burr (R-NC) in the Senate:

"This bipartisan legislation is a practical solution that will streamline the Medicare Secondary Payer

system tò ensure that seniors and persons with disabilities get timely assistance and taxpayers are repaid

millions of dollars every year."

"This legislation is a big step forward and is the result of senior advocates, the legal community and the

business communþ coming together to work out a common sense solution."

"There is still work to be done. To ensure this legislation has the most impact, [the Centers for Medicare

and Medicaid Services] CMS must eliminate confusion and uncertainty by providing clear, efficient and

definitive information to seniors."

Medicare Secondary Payer (MSP):
o The MSP process ensures Medicare is reimbursed for medical bills that are the

responsibility of another party - such as an insurer or negligent party.

o A senior or person with disabilities who has been injured, and later obtains recourse

through the legal system, often cannot access their settlement until Medicare is

reimbursed for all medical costs.
. The current MSP system is inefficient and slow to return dollars to the Medicare Trust

Fund, which is funded by tax payer money'
o It can take years for the Centers for Medicare and Medicaid Services (CMS) to report

reimbursement amounts to beneficiaries and CMS can seek multiple reimbursement

amounts over time, providing further delay and uncertainty.
The SMART Actwill:

o Require CMS to maintain a secure web portal to access claims and reimbursement
amounts in a timely fashion.

o CMS must upload care payments they disperse within 15 days with the required

information about the PaYment.
o Streamline the process of obtaining reimbursement amounts.

o Medicare beneficiaries must notiff CMS they are anticipating a settlement no

more than 120 days beforehand.
o CMS then has 65 days to ensure the web portal is up-to-date, but may request an

additional 30 days, if needed.

o Reimbursement amounts are reliable if downloaded from the web portal within
three days of settlement.

o Provide a process and timeline for discrepancies and appeals.

o Medicare beneficiaries can provide documentation for discrepancies on the web

portal to cMS.

t+
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o CMS has 11 days to respond to discrepancies'

o If CMS does not ,r.porrã in 11 days, the amount calculated by the beneficiary is

the correct amount.
o An additional appeal process must be established by CMS for reimbursements it

attempts to collect from insurance plans'

Create a threshold for collecting any payment amounts by CMS thal are below the cost

it incurs to collect an average claim.

Readjust the penalty for reporting errors by insurers based on the violation'

Ensuie greater privacy for beneficiaries by no longer requiring use of full social

security or health id claim numbers.

Create a three year limit for CMS to seek any repayments beginning from when they

were informed of an anticipated settlement.

###

As the world's targest trial bar, the American Association for Justice (formerly known as the Association of

Trial Lawyers of America) works to make sure people have a fair chance to receive justice through the legal

,yrt"- whän they are injured by the negligenceãr misconduct of others--even when it means taking on the

most powerful corporations. Visit http://www'iustice'org'
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To amend section 1862 of the Social Security Act with respect to the applica-

tion of Meclicare secondary payer rules to workers' compensation settle-

ment agreernents and Medicare set-asides under such agreements.

INT THE HOUSE OF REPRESENTATIVES

Arnr,27,2072
Mr. Rprcnunr (for himself and Mr. TuoiupsoN of California) introduced the

following bill; which was referred to the committee on 'ways and Means,

ancl in acldition to the committee on Enerry and commerce, for a period

to be subsequently determinecl by the Speaker, in each case for consider-

ation of such provisions as fall within the jurisdiction of the committee

concerned

A BILL
To amencl section 1862 of the social security Act with

respect to the application of Medicare secondary payer

rules to \Morkers' compensation settlement agreements

and Medicare set-asides under such agreements.

Be it ena,cted by th'e Senate and House of Representa-

tiues of thc, United Støtes of America'in Congress assenxbled'

SECTION 1. SHORT TITLE.

This Act may be cited as the "Medicare Secondary

5 Payer and Workers' Compensation Settlement Agree-

1

2

õJ

4

6 ments Act of 2012"

r2
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1 SNC. 2. APPLICATION OF MEDICARE SECONDARY PAYER

2 RULEs ro cERTATN woRKERS' coMPENSA'

3 TION SETTLEMET{"T AGREEMENTTS ANI)

4 QUALTFTED MEDICARE sET'AsrDE Pnovr'

5 sroNs.

6 (a) Tsnnsnor,l FoR, SncoNn¿nv Peynn Pnovr-

7 SIO\rS rOn CnnTAIN'WOnrmnS' COUppNSATION Sntrr,ø-

8 MEIII Acnpnupçrs.-section 1862 of the Social Security

9 ,Let (42 U.S.C. 1395y) is amended-

10 (1) in subsection (b)(2)(A)(ii)' by inserting

11 "subject to subsection (p)," after "(ii)"; and

12 (2) by adding at the end the following new sub-

t3 section:

14 "(p) TnnpsuolrD FoR SpcoNn¡nv Pevnn Pnou-

15 SIONS FOR CERTAIN WOnr<ænS' COITpnxSATION Snrrr,p-

16 MENI AenunuoNTs.-

l7 "(1) IN cENERÁ.L.-A workers' compensation

18 law or plan shall not be treated as a primary plan

lg for purposes of subsection (b) with respect to a

20 workers' compensation settlement agreement if the

2l agreement (or claimant under the agreement) is de-

22 scribed in any of the following subparagraphs:

23 "(A) Toter-, SETTTTEMENT AMoUNT Nor

24 EXCEEDING $25,000.-The agreement has a

25 total settlement amount (as determined under

26 paragraph (2)) that does not exceed $25,000 or

.HR 5284 IH
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such greater amount as the Secretary may

speci$r in regulations.

"(B) LuoIrY TNELTGTBTI-,ITY oF woRr{ERs'

COMPENSATION CI,,AIMANT FOR MEDICAR,E BEN-

EFTTS.-The claimant under the agreemsnf-

"(i) is not eligible for benefits under

this title as of the effective date of the

agreement; and

"(ii) is unlikely to become so eligible,

as determined under paragïaph (3)' within

30 months afber such effective date'

"(C) No ¡'utuRn MEDrcAr-, E)ceENSES'-

The claimant under the agreement is not eligi-

ble for pa¡rment of medical expenses' incurred

afber the effective date of the agreement, that

are available under the workers' compensation

law or plan of the jurisdiction in which such

agreement will be effective.

"(D) lrTo T,IMITATIoI'{ oN FUTURE MEDrcAl

E)GENSEs.-The agreement does not limit or

extinguish the right of the claimant involved to

pa¡rment of medical e)iípenses' incurred afber the

effective date of such agreement, that are avail-

able under the workers' compensation law or

.HR 6284 IH
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plan of the jurisdiction in which the agreement

will be effective.

"(2) DpTERMTNATToN oF Torlr-., SETTLEMENT

AMOUNT OF 'WORI(ER,S' COMPENSATION SETTI'E-

MENT AGREEMENT.-For purposes of paragraph

(1)(A) and subsection (q) and with respect to a

work-related injury or illness that is the subject of

a workers' compensation settlement agreement, the

total settlement amount of the agreement is the sum

of monetary wage replacement benefits, attorney

fees, all future medical expenses' repa¡rment of Medi-

care conditional pa¡rments, payout totals for annu-

ities to fund the expenses listed above, and any pre-

viously settled portion of the workers' compensation

claim.

"(3) DntsnurNATIoN oF LII{ErrY TNELTGI-

BII-,ITY OF CLAIMANT FOR, MEDICAR,E BENEFITS.-

For purposes of paragraph (l)(Bxii)' a workers'

compensation claimant shall be deemed unlikely to

become eligible for benefits under this title within 30

months afber the effective date of the agreement un-

less, as of the effective date of the agreement, such

claimant is insured, as determined under subsection

(c)(1) of section 223, for disability insurance bene-

oHR 5284 IH
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fits under such section and is described in any of the

following subp aragraPhs :

"(A) Aw¡nopo DrsABrr-,ITY BENEFITS'-

The individual has been awarded such disability

insurance benefits'

"(B) AppIrrED FoR DrsABIr-,rrY.-The indi-

vidual has applied for such disability insurance

benefits.

"(C) A¡rrcrp¿.tps ¡PpE¡r-,.-The indi-

vidual has been denied such disability insurance

benefits but anticipates appealing that decision'

"(D) AppEAlrNG oR REFrI-,rNG.-The indi-

viduat is in the process of appealing or refiling

for such disability insurance benefits'

"(E) MTNIMUM ¿.ep.-The individual is at

least 62 Years and 6 months of age'

"(F) Exn-steçp RENAI DrsEesn'-The

individual has an end-stage renal disease condi-

tion but does not yet qualifiz for health benefits

under section 226Lbased on such disease'

"(4) DnrINrrroNS.-For purposes of this sub-

section and subsection (q):

"(A) Cotupnoursp AGREEMENT'-The

term 'compromise agreement' means a workers'

compensation settlement agreement that-

oHR 6284 IH
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"(i) applies to a workers' compensa-

tion claim that is denied or contested, in

whole or in part, by a workers' compensa-

tion payer involved under the workers'

compensation law or plan applicable to the

jurisdiction in which the agreement has

been settled; and

"(ii) does not provide for a payment

of the full amount of benefits sought or

that may be payable under the workers'

compensation claim.

"(B) Couuur¡.TroN AGREEMENT.-The

term 'commutation agreement' means a work-

ers' compensation settlement agreement to set-

tle all or a portion of a workers' compensation

claim, in which-

"(i) liability for past and future bene-

fits is not disPuted; and

"(ii) the parties to the agreement

agree to include pa¡rment for future work-

ers' compensation benefits payable after

the date on which the agreement becomes

effective.

oHR 6284 IH
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"(C) Wonrons' couPnNSATIoN clarM-

eNr.-The term '\ryorkers' compensation claim-

ant' means a worker who-

"(i) is or maY be covered under a

workers' compensation law or plan; and

"(ii) submits a claim or accepts bene-

fits under such law or plan for a work-re-

Iated injury or illness.

"(D) Wonrons' coMpPNSATroN r-,Aw oR

PITAN.-

"(i) IN cnNnn¡l,.-The term 'work-

ers' compensation law or plan' means a

law or program administered by a State or

the llnited States to provide compensation

to workers for a work-related injury or ill-

ness (or for disability or death caused by

such an injury or illness), including the

Longshore and Harbor Workers' Com-

pensation Act (33 U.S.C. 90L-944, 948-

950), chapter 81 of title 5, Ilnited States

Code (known as the Federal Employees

Compensation Act), the Black Lung Bene-

fits Act (30 U.S.C. 931 et seq.), and part

C of title 4 of the Federal CoaI Mine and

Safety Act (30 U'S'C. 901 et seq'), but not

.HR 6284 IH
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including the Act of Lptll 22, 1908 (45

U.S.C. 51 et seq.) (popularly referred to as

the Federal Employer's Liability Act)'

"(ii) INcr,usrox oF srMrr,AR coM-

PENSATTON PLAN.-Such term includes a

similar compensation plan established by

an employer that is funded by such em-

ployer or the insurance carrier of such em-

ployer to provide compensation to a worker

of such employer for a work-related injury

or illness.

"(E)'WonKERS' coMPENSATIo¡{ PArlER.-

The term 'workers' compensation payer' means,

with respect to a workers' compensation law or

plan, a workers' compensation insurer, self-in-

surer, employer, individual, or any other entity

that is or may be liable for the pa¡rment of ben-

efits to a workers' compensation claimant pur-

suant to the workers' compensation law or plan'

"(F) Wonr<¡ns' coltpENSATroN sETTrrE-

MEI{T AGREEMENT.-The term 'workers' com-

pensation settlement agreement' means an

agreement, including a commutation agreement

or compromise agreement, or any combination

of both, between a" workers' compensation
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1

2

3

4

5

6

7

I
9

10

11

L2

t3

T4

15

16

t7

18

t9

20

2l

22

23

24

25

9

claimant and one or more workers' compensa-

tion PaYers which is intended-

"(i) to foreclose the possibility of fu-

ture pa¡rment of some or all workers' com-

pensation benefits involved; and'

"(ii)(I) to compensate the claimant

for a work-related injury or illness as pro-

vided for by a workers' compensation law

or Plan; or

"(II) to eliminate cause for litigation

involving issues in dispute beh¡¡een the

claimant and PaYer.".

(b) S-ttrsFACTIoN oF SECoNDARY Pensn RsQurnp-

MENTS Tunoucn IJsn or QueI,rFrnD MEDTOARE Spr-

ASIDES uNOnn wonrons' colrpnNSATION sprtrjpunxr

AcnnnwNTS.-such section is further amended by add-

ing at the end the following new subsection:

"(q) Tnp¡tunNr or' Quelmrnn Mnnrc¡n'p Snt-

ASTDES IJNonn WOnrmnS' COupnXSATION Snrrl,oitlp¡ut

AcnpnunNTS.-

"(1) S¡trsFACTroN oF SECoNDARY PAYER RE-

QUIREMENTS THR,OUGH USE OF QUAI-'IFIED MEDI-

CARE SET-ASIDES.-

"(A) FulL, sATrsFACTroN oF cLArM oBrrr-

GATIONS.-
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"(i) IN eENERAT-,.-If a workers' com-

pensation settlement agreement, related to

a claim of a workers' compensation claim-

ant, includes a qualified Medicare set-aside

(as defined in paragraph (2)), such set-

aside shall satisff any obligation with re-

spect to the present or future payment re-

imbursement under subsection (b)(2) \4'ith

respect to such claim. The Secretary shall

have no further recourse, directly or indi-

rectly, under this title with respect to such

agreement.

"(ii) Rur-,p oF coNSTRUcrIoN.-

Nothing in this section shall be construed

as requiring the submission of a Medicare

set-aside to the Secretary.

"(B) Mptrc¡.nn sET-ASTDE AND MEDr-

CARE SET-ASIDE AMOUNT DEFINED.-For pur-

poses of this subsection:

"(i) Monrc¡¡,n sEr-ASrDE.-The

term 'Medicare set-aside' means, with re-

spect to a workers' compensation settle-

ment agreement, a provision in the agree-

ment that provides for a payrnent of a

lump sum, annuity, a combination of a

oHR 5284 IH



1

2

3

4

5

6

7

I
9

10

11

t2

L3

t4

15

16

t7

18

T9

20

21

22

23

24

25

11

lump sum and an annuitY, or other

amount that is in fuII satisfaction of the

obligation described in subparagraph (A)

for items and services that the workers'

compensation claimant under the agree-

ment received or is likely to receive under

the applicable workers' compensation law

and for which pa¡rrnent would be made

under this title, but for subsection

(b) (2)(Ä).

" (ii) MPnrcenu sET-ASIDE

AMouNT.-The term'Medicare set-aside

amount' means, with respect to a Medicare

set-aside, the amount described in clause

(i).

"(2) Quar,rFIED MEDTcaRE sET-ASIDE.-

"(.A.) RnQUIREMENTS oF QUAr-.,rFrED MEDI-

CARE SET-ASIDE.-For purposes of this sub-

section, the term 'qualified Medicare set-aside'

is a Medicare set-aside in which the Medicare

set-aside amount reasonably takes into account

the full pa¡rment obligation described in para-

graph (1)(A), while meeting the requirements of

subparagraphs (B) and (C) and giving due con-

sideration to the following:
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"(i) The illness or injury S,oittg rise to

the workers' compensation claim involved.

"(ii) The age and life e>çectancy of

the claimant involved.

"(iii) The reasonableness of and ne-

cessity for future medical expenses for

treatment of the illness or injury involved.

"(iv) The duration of and limitation

on benefrts payable under the workers'

compensation law or plan involved.

"(v) The regulations and case law rel-

evant to the State workers' compensation

law or plan involved.

"(B) Irnus aND sERrrICES rNCr-,uDED.-A

qualified Medicare set-aside-

"(i) shall include pa¡rment for items

and services that are authorized for pay-

ment under this title as of the effective

date of the workers' compensation settle-

ment agreement involved and that are cov-

ered by the workers' compensation law or

plan involved; and

"(ii) is not required to provide for

pa¡rment for items and services that are

not described in clause (i).
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" (C) PtvllENT REQUTREMENTS.-

"(i) RuQurnno usn oF wonrons'

COMPENSATION FEE SCHEDULE'-

"(I) IN GENERÁ.r-,.-ExcePt in the

case of an optional direct pa¡rment of

a Medicare set-aside made under

paragraPh (5)(A), the set-aside

amount shall be based upon the PaY-

ment amount for items and services

under the workers' compensation fee

schedule (effective as of the date of

the agreement) applicable to the work-

ers' comPensation law or Plan in-

volved.

"(II)'Wonrmns' coMPENSATToN

FEE SCHEDULE DEFINEO'-For Pur-

poses of this subsection, the term

'workers' compensation fee schedule'

means, with resPect to a workers'

compensation law or Plan of a State

or a similar plan applicable in a State,

the schedule of payment amounts the

State has established to pay providers

for items and services furnished to

workers who incur a work-related in-
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jury or illness as defined under such

law or plan (or in the absence of such

a schedule, the applicable medical re-

imbursement rate under such law or

plan).

"(ii) OprroNel, pRopoRTroNAr-., AD-

JUSTMENT FOR, COMPROMISE SETTI,EMENT

AGREEMENTS.-

"(I) Itt cpxpn¿r-.,.-In the case

of a compromise settlement agree-

ment, a workers' compensation claim-

ant or workers' compensation payer

who is party to the agreement may

elect (but is not required) to calculate

the Medicare set-aside amount of the

agreement by appþing a percentage

reduction to the Medicare set-aside

amount for the total settlement

amount that could have been payable

under the applicable workers' com-

pensation law or similar plan involved

had the denied or contested portion of

the claim not been subject to a com-

promise agreement. The percentage

reduction shall be equal to the denied

.HR 6284 IH
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or contested percentage of such total

settlement. Such election may be

made bY a PartY to the agreement

only with the written consent of the

other PartY to the agreement.

"(il) APPr-.,rc,q.uoN.-If the

workers' compensation claimant or

workers' compensation payer elects to

calculate the Medicare set-aside

amount under this clause, the Medi-

care set-aside shall be deemed a quali-

fied Medicare set-aside.

"(D) Cnnr¿rx MEDTcARE sET-ASIDES

WITH SAI'E HARBOR, AMOUNT DEEMED QUAL/I-

FIED MEDICAR,E SET-ASIDES.-

"(i) IN eENERAr,.-For Purposes of

this section and subject to clause (iv), a

Medicare set-aside of a workers' compensa-

tion settlement agreement shall be deemed

a qualified Medicare set-aside if the Medi-

care set-asid,e amount involved is the safe

harbor amount for the agreement and the

agreement does not exceed $250'000'

"(ii) -Wnmrn¡u coNSENT.-A safe

harbor amount, with respect to a workers'

oHR 6284 IH



1

2

3

4

5

6

7

I
9

10

11

T2

L3

L4

15

T6

l7

18

L9

20

2l

22

23

24

25

16

compensation agreement, shall be treated

as the Medicare set-aside amount for such

agreement for purposes of clause (i) only

upon written consent of all parties to the

agreement.

"(iii) Sern rraRBoR AMoUNT DE-

FINED.-For purposes of this subsection,

the term 'safe harbor amount' means, with

respect to a workers' compensation settle-

ment agreement, 15 percent of the total

settlement amount of the agreement (as

determined under subsection (p)(2)), ex-

cluding repa¡rment of conditional pa¡rrnents

and previously settled portions of the claim

involved. In appþing the previous sentence

for purposes of determining the safe har-

bor amount, \Mith respect to a workers'

compensation agreement, if the agreement

includes an annuity, the cost (but not the

payout of the annuity) shall be included in

determining the total settlement amount of

the agreement.

"(iv) Mexn¿.ronv DTRECT PA\'I\.{ENT

OF SAT.Ð IIARBOR AMOUNT.-A MCdiCATC

set-aside of a worker's compensation settle-

.HR 5284 IH
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ment agreement may not be treated as a

qualified set-aside under clause (i) unless

an election is made under paragraph

(5)(A) to transfer to the Secretary a direct

payment of such set-aside.

"(E) Spcnnt¡.nr¡r-, AUTHoRTTY wrru RE-

SPECT TO DEEMED QUA]-,IFIED MEDICARE SET-

ASIDES.-

"(i) DPrnnurNATroN.-If the Sec-

retary d.etermines, based on the data de-

scribed in clause (ii), that the provisions of

subparagraph (D) have caused a signifi-

cant negative financial impact (as specified

by the Chief Actuary of the Centers for

Medicare & Medicaid Services) on the Fed-

eral Hospital Insurance Tmst Fund und.er

section 1817 or the Federal Supplementary

Medical Insurance Trust tr'und under sec-

tion 1841, then the Secretary shall adopt

rules to reduce such impact by modiSzing

the amount of the percent described in

subparagraPh (D)(iü).

"(ii) RnQurnno oer¿..-The deter-

mination under clause (i) shall be based on

data on-

oHR õ284 IH
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"(I) the projected effect of the

proúsions described in such Para-

graph on the Federal Hospital Insur-

ance Trust Fund under section 1817

or the Federal Supplementary Medical

Insurance Trust Fund under section

1841 during the three-year period be-

ginning on the date of the enactment

of this subsection; as compared to

"(II) data on the effect on such

trust funds of the provisions of sub-

section (b), as in effect during the

three-year period prior to such date of

enactment.

"(3) Pnocoss FoR APPRovar-., oF QUAT,IFTED

MEDICAR,E SET-ASIDÐS.-

"(A) OeuoNAr PRroR, APPRovar-, BY sEC-

RETARY.-A party to a workers' compensation

settlement agreement that includ.es a Medicare

set-aside may submit to the Secretary the set-

aside for approval of the set-aside as a qualified

Medicare set-aside. The set-aside shall be sub-

mitted in accordance with a procedure specified

by the Secretary.
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"(B) l.[oucn oF DETERMINATIoN 9F AP-

pnovar oR DrsaPPRovAr,.-l'{ot later than 60

days after the date on which the Secretary te-

ceives a submission under subparagraph (A)'

the Secretary shall notiff in writing the parties

to the workers' compensation settlement agree-

ment of the determination of approval or dis-

approval. If the determination disapproves such

submission the Secretary shall include \Mith

such notification the specific reasons for the

disapproval. A determination that disapproves a

submission is not valid if the determination

does not include a specifie explanation of each

defrciency of the submission'

"(4) ArenAr-,s.-

"(A) I¡l cENERAI-,.-A party to a workers'

compensation settlement agreement that is dis-

satisfied with a determination under paragraph

(3)(B), upon filing a request for reconsideration

with the Secretary not later than 60 days after

the date of notice of such determination, shall

be entitled to-

"(i) reconsideration of the determina-

tion by the Secretary (with respect to such

determination);
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"(ii) a hearing before an administra-

tive judge thereon; and

"(iii) judicial review of the Secretary's

final determination afber such hearing.

"(B) Dneor,rNES FoR, DEcrsroNS.-

" (i) RTcoNSIDERATIoNS.-

"(I) IN GENERAI-/.-The Sec-

retary shall conduct and conclude a

reconsideration of a determination

under subparagraph (A)(i) and mail

the notice of the decision of such re-

consideration to the party involved by

not later than the last day of the 30-

day period beginning on the date that

a request for such reconsideration has

been timely filed.

"(II) AreEArs oF RECoNSTDER-

ATroNS.-If a PartY to the workers'

compensation settlement involved is

dissatisfied with the Secretary's deci-

sion under subclause (I) that party

may file an appeal within the 30-daY

period afber the date of receipt of the

notice of the decision under such sub-
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clause and request a hearing before

an administrative law judge.

"(III) F¡rr-,unP BY SECRETARY

To PRO\IIDE NOTICE.-In the case of

a failure by the Secretary to mail the

notice of the decision under subclause

(I) by the last daY of the Period de-

scribed in such subclause, the Sec-

rehary shall be deemed to have aP-

proved the submission as submitted

under paragraPh (3) (A).

"(ii) HB¡nINGS.-

"(I) Ix cENERAI.-AI adminis-

trative law judge shall conduct and

conclud.e a hearing on a decision of

the Secretary under clause (i) and.

render a d.ecision on such hearing by

not later than the last day of the 90-

day period beginning on the date that

a request for such hearing has been

timely filed.

"(II) JuucrÀl, nPvIEw.-A deci-

sion under subclause (I) by an admin-

istrative law judge constitutes a final

oHR 5284 IH
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agency action and is subject to judi-

cial review.

"(III) F¿rlunP BY A-DMrNrsrRA-

TIVE LAW JUDGE TO RENDER TIMEI-'Y

DECISIoN.-In the case of a failure by

an ad.ministrative law judge to rend'er

a decision under subclause (I) by the

last day of the Period described in

such subclause, the party requesting

the hearing may seek judicial review

of the decision under clause (i), not-

withstanding any requirements for a

hearing for Purposes of the PartY's

right to such judicial review'

"(5) AIUTNISTRATIoN oF MEDTcaRE sET-ASTDE

PROVISIONS; PROTECTION FR,OM CER,TAIN IJIABII,-

ITY.-

"(A) OPrroN¡r-., DIRECT PAYMENT oF

MEDICARE SET-ASIDE AMOUNT.-

"(i) ElncrroN FoR DTRECT PAl'lvIENT

OF MEDICARE SET-ASTDE'-WiIh respect to

a claim for which a workers' compensation

settlement agreement is established, a'

workers' compensation claimant or work-

ers' compensation payer who is party to

.HR 6284 tI
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the agreement may elect, but is not re-

quired, to transfer to the Secretary a di-

rect pa¡rment of the qualified Medicare set-

aside. With respect to a qualified Medicare

set-aside paid directly to the Secretary, the

parties involved may calculate the Medi-

care set-asicLe amount of such set-aside

using any of the following methods:

"(I) In the case of anY Medicare

set-aside of a compromise settlement

agreement under paragraph (2) (C) (ii)'

the amount calculated in accordance

with such ParagraPh.

"(II) In the case of anY Medicare

set-aside, the amount based upon the

pa¡rment amount for items and serv-

ices under the workers' compensation

fee schedule (effective as of the date

of the agreement) applicable to the

workers' compensation law or plan in-

volved, in accordance with paragraph

(2)(c)(i)(I).

"(III) In the case of anY Medi-

care set-aside' the pa¡'rment amount

applicable to the items and services

.HR 5284 IH
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fective date of the agreement.

Such transfer shall be in accord'ance with

a procedure established by the Secretary

and shall be made only upon written con-

sent of the other party to the agreement'

"(ii) Er-,nctrox SATTSFYING lraBrlr-

rrY.-An election made under clause (i),

with respect to a qualified Medicare set-

aside shall satisty any pa¡rment' in relation

to the underþing claim of the related

workers' compensation settlement agree-

ment, required under subsection (b)(2) to

be made by the claimant or payer to the

Secretary. The Secretary shall have no fur-

ther recourse, directly or indirectly, under

this title with respect to such agreement'

"(B) RpQUIREMENT FoR TrMErrY Norrcn

OF MEDICAR,E R,EPAYMENTS OWED BY WORI{-

ERS' COMPENSATION CI,AIMANT OR PAYER TO

SECRETARY.-

"(i) IN GENERAT-.,.-Not later than 90

days afber the date on which the Secretary

receives a request from a workers' com-

pensation claimant or workerst compensa-

.HR 5284 IH
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tion payer for documentation of any condi-

tional payment made under subsection

(b)(2)(BXi) on behalf of the claimant, the

Secretary shall provide to the claimant or

payer such documentation. Such docu-

mentation shall be sufficient for the claim-

ant or payer to make a reasonable deter-

mination whcther such a payrnent was for

an item or service furnished in connection

with the claimant's work related injury or

illness involved. The claimant or payer may

rely on the d.ocumentation provided under

this clause in making such determination'

Pa¡rment of the amount of the conditional

pa¡"ment, after deducting foom such

amount any procurement costs involved

and any costs for unrelated and inappro-

priate items or services, shall discharge

further liability with respect to the condi-

tional pa¡rment.

"(ii) Lr¡srr-,rtY FoR, REIMBUR'sE-

MENTS R,EI-,,ATED TO R,EQUESTED INFOR-

MATroN.-If the Secretary fails to provide

information in accordance with clause (i),

then neither the claimant nor the payer de-

.HR 5284 IH
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scribed in such clause shall be liable for

aly reimbursement under subsection

(b)(z)(B) with respect to the conditional

pa¡"'rnent for which information was re-

quested under such clause'

"(C) PnorECTroN FRoM cERTATN r-,raBrIr-

ITY.-

"(i) Lr¡erl,rtv FOn MEDICARE SET-

ASIDE PAYMENT GR,EATER, THAN PA\MENT

UNDER WOR,I{ERS, COMPNNSATION I,A'\ry-.-

No workers' compensation claimant, work-

ers' compensation payer' employer, admin-

istrator of the Medicare set-asid.e, legal

representative of the claimant, payer' em-

ployer, or administrator, or any other

party related to the claimant, payer' em-

ployer, or administrator shall be liable for

any payment amount established under a

Medicare set-aside for an item or service

provided to the claimant that is greater

than the pa¡rment amount for the item or

service established under the workers' com-

pensation fee schedule (or in the absence

of such schedule, the medical reimburse-

ment rate) under the compensation law or

.HR 6284 IH
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plan of the jurisdiction where the agree-

ment will be effective.

"(ii) Lr¡srr-,rrY FoR, PRovIDER,

CIIARGES GREATER, TIIAN PAYMENT

UI.TDER WOR,I(ERS' COMPONSATION AGREE.

unxt.-With respect to a workers' com-

pensation settlement agreement, a provider

may not bill (or collect any amount from)

the workers' compensation claimant, work-

ers' compensation payer' employer, admin-

istrator of the Medicare set-aside, Iegal

representative of the claimant, payer, em-

ployer, or administrator, or any other

party related to the claimant, payer' em-

ployer, or administrator an amount for

items and services provided to the claimant

that is greater than the pa¡nnent rate for

such items and services established under

the Medicare set-aside of the agreement.

No person is liable for pa¡'rment of any

amounts billed for an item or service in

violation of the previous sentence. If a pro-

vider willfully bitls (or collects an amount)

for such an item or service in violation of

such sentence, the Secretary may apply

.HR 5284 IH
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sanctions against the provider in accord-

ance with section 7842(l)(2) in the same

manner as such section applies with re-

spect to a physician' Paragraph (4) of sec-

tion 1842(j) shall apply under this clause

in the same manner as such paragraph ap-

plies under such section.

"(6) Tnp¡runNr oF srATE vroRr{ERS' coM-

PENSATION I.,Aw.-For purposes of this subsection

and subsection (p), if a workers' compensation set-

tlement agreement is accepted, reviewed, approved,

or otherwise finalized' in accordance with the work-

ers' compensation law of the jurisdiction in which

such agreement will be effective, such acceptance, re-

view, approval, or other finalization shall be deemed

conclusive as to any and all matters within the juris-

diction of the workers' compensation law, including

the determination of reasonableness of the settle-

ment value; any allocations of settlement funds; the

projection of future indemnity or medical benefits

that may be payable under the State workers' com-

pensation law; and, in the case of a compromise

agreement, the total amount that could have been

payable for a claim which is the subject of such

agreement in accordance with paragraph (2)(C)(ii)'

.HR 5284 IH
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A determination made by applicable authority for a

jurisdiction that a workers' compensation settlement

agreement is in accordance with the workers' com-

pensation law of the jurisdiction shall not be subject

to review by the Secretary.".

(c) CoNToRMING AupxounNrs.-Subsection (b) of

such section is further amended-

(1) in paragraph (2)(B)(ii), by striking "A pri-

mary plan" and inserting "subject to subsections

(p) and (q), a Primary Plan";

(2) in paragraPh (2)(B)(üi)-

(A) in the first sentence, by striking "In

order to recover pa¡'nnent" and inserting "Sub-

ject to subsection (q), in order to recover pay-

ment"; and

(B) in the third sentence, by striking "In

addition" and inserting "subject to subsection

(q), in addition"; and

(3) in paragraph (3)(A), by striking "There is

established a private cause of action" and inserting

"subject to subsection (q), there is established a pri-

vate cause of action"'

(d) MonnRNIzING TnnurNoI-,oGY FoR PURPoSES oF

Mpnrc¡nE SECONDARY PAYER PROVISTONS.-SUbSCCIiON

(b)(2)(A) of such section is amended by striking "work-

.HR, õ284 IH



30

1 men's compensation law or plan" and inserting "workers'

2 compensation law or plan" each place it appears'

3 snc. s. LrMrrATroN oN LrABrLrrY.

4 The parties to a workers' compensation settlement

5 agreement which met the provisions of section 1862(b) of

6 rhe social security LcL (42 U.S.C. 1395y (b)) on the effec-

7 tive date of settlement shall be accepted as meeting the

8 requirements of such section notwithstanding changes in

g law, regulations, or administrative interpretation of such

10 provisions after the effective date of such settlement.

11 Nothing in section 1862(b) of the social security 'NeI (42

12 u.s.c. 1395y (b)) shall authorize the secretary of Health

13 and Human services to impose liability that is additional

14 to the liability in effect on the date of the enactment of

15 this Act with respect to a workers' compensation settle-

t6 ment agreement the effective date of which is before such

t7 date of enactment, except in the case of fraud'

18 sEC. 4. EFFEcrrvE DATE.

ß The amendments made by this Act shall apply to a

20 workers' compensation settlement agreement rÃ¡ith an ef-

2I fective date on or after the date of the enactment of this

22 Act.

o
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HR SZA¿: Medicare Secondary PaYer
and Workers' GomPensation

Settlement Agreements Act ol2ll2
HRlS4Snncludes the Strengthening

Medicare and Repaying Taxpayers Act
oÍ 2011(SMART

RdOs a new subsection (q) to the MSP

Act governing "qualified" set-asides. A
settlement which includes a "qualified"

set-aside satisfies all obligations under
the MSP Act, and Medicare has no

further recourse against the claimant or

Qualified
Set-Asides

ttot l¿te¡ tnan November 15 before each
year, the Secretary shall calculate. and

þublish a single threshold amount for

settlements, judgments, awards or other
payments for conditional PaYment
obÍigations arising from each of liability

insurance (including self-insurance) and

for alleged physical trauma-based
incidents (excluding alleged ingestion,
implantation, or exposure cases) subject to

this section for that year. Each such

annual single threshold amount for a year

shall be let such that the exPected

average amount to be credited to the

Medicãre trust funds of collections of
conditional PaYments from such

settlements, judgments, awards, or other
payments for each of liability insurance
(inôtuOing self-insurance), .workers'
compenJation laws or plans, and no fault

insuiance subject to this section shall

equal the exPected average cost of

collection incurred by the United States
(including payments made to contractors)
ior a cond¡tional payment from each of

liability insurance (including self-insurance)
and alleged physical trauma-based
incidents (excluding alleged ingestion,

implantation or exposure cases) subject to

this section for the year. At the time of

calculating, but before publishing, the

single thieshold amount for a year, the

Seõretary shall inform, and seek review of,

the Comptroller General of the United

States with regard to such amount. The

Secretary shall include, as part of such
publication for a Year-(U the estimated cost of collection
incurred by the United States (including
payments made to contractors) for a

coñditional payment arising from liability

Settlements
Subject to
Conditional
Payments

tç



such alleged incidents; and

(ll) a summary of the methodology and

data used by the Secretary in computing
such threshold amount and such cost of

collection.

Settlement
Subject

to Set Aside

Does not address

qmends the Social SecuritY Act O{ 
Iadding a new subsection (P) to the

Medicare Secondary Payer (MSP) Act'
which creates an exception to Medicare
secondary Payer requirements for
certain workers' comPensation
settlement agreements. Settlements
under threshold for consideration as

primary plans subject to the MSP Act,

such as: total settlement, including the

sum of monetary wage rePlacement
benefits, attorneY fees, all future
medical expenses, rePaYment of
Medicare conditional payments, payout

totals for annuities to fund the expenses
listed above, and any previously settled
portion of the workers' compensation
claim, is $25,000 or less (includes both

current and future Medicare
beneficiaries); Claimant is not eligible
for Medicare on the effective date of the

agreement and is unlikely to become
efigible within 30 months of the effective
date of the agreement; claimant is not

eligible for PaYment of medical
exþenses after the effective date of the
agreement under the workers'
compensation law of the jurisdiction;

and/or the settlement does not

extinguish the employer's responsibility
for medical expenses after the effective
date of the agreement.

Deadlines
for List of

Conditional
Payments

Amends title XVlll (Medicare) of the Social

Security Act with resPect to any

settlement, judgment, award, or other
payment between a Medicare claimant and

an applicable plan involving a payment

made for items and services bY the

Secretary of Health and Human Services
(HHS).
Declares that, in the case of a payment

made by the Secretary pursuant to clause
(i) for items and services provided to the

ciaimant, the claimant or applicable plan

(as defined in paragraph (8)(F)) may at

any time beginning 120 days before the

reasonablv expected date of a settlemenl

CMS has 90 daYs after receiving a

request from a claimant or payer who is
a party to the settlement, to provide

documentation of conditional payments

requiring repayment to the notifying
party. The documentation must be

sufficient for the claimant or payer to
make a reasonable determination
whether Medicare payments were for
items or services provided in connection
with the claimant's work related injury or
illness. The claimant or payer may rely
upon the provided documentation of this

conditional payment amount. Payment
of the conditional payment ame!nl-gftgl

2



ffict'lon for procurement costs and

removal of unrelated and inappropriate
items or services, comPletelY

discharges further liability regarding any

conditional payments. lf CMS fails to
provide information within 90 days,

neither the claimant nor the payer shall

be liable for reimbursement.

@otherpaYment, notifY

ine Secretary that a payment is reasonably

expected, añO tne expected date of such

payment.

lf the individual (or authorized

representative) believes there is a

diåcrepancy with the statement of re-

imbursement amount, the Secretary shall

provide a timely process to resolve the

äiscrepancy. Under such process the

individ'ual (or representative) must provide

documentation explaining the discrepancy

and a ProPosal to resolve such

discrepancy. Within 11 business days after

the date of receipt of such documentation,

the Secretary shall determine whether

there is a reasonable basis to include or

remove claims on the statement of

reimbursement. lf the Secretary does not

make such determination within the 11

business-day period, then the proposal to

resolve the áiscrepancy shall be accepted'

lf the Secretary determines within such

period that there is not a reasonable basis

io include or remove claims on the

statement of reimbursement, the proposal

shall be rejected' lf the Secretary

determines wiin¡n such period that there is

a reasonable basis to conclude there is a
discrepancy, the Secretary must respond

in a iimely manner by agreeing to the
proposal tó resolve the discrepancy or by

þrouiOing documentation showing with

þood cáuse why the Secretary is not

ãgreeing to such proposal and establishing

añ afiernate discrepancy resolution' ln no

case shall the process under this be

treated as an aPPeals Process or as

establishing a right of appeal for a

statement of reimbursement amount and

there shall be no administrative or judicial

review of the Secretary's determinations

Thã- SecretaÚ shall Promulgate
regulations establishing a right of appeal 4
and appeals process, with respect to- any

determination under this subsection for a
payment made under this title for an item

är' service for which the Secretary is

seeking to recover conditional payments

from ãn applicable plan (as defined in

Appeals of
Conditional
Payments



ffi)(ii), underwhichthe
applicable plan involved, or an attorney,

agent, or third party administrator on

nénaf of such Plan, maY aPPeal such

determination. The individual furnished

such an item or service shall be notified of

the plan's intent to aPPeal such

reconsideration within 60 days after the

notice of determination' The steps are

reconsideration bY the Secretary,

appeal to ALJ, and then aPPeal to

federal district court. The Secretary

must notifY the Parties to a

reconsideration request of the

Secretary's determination within 30

days of ihe request for reconsideration'
Thê parties may aPPeal !1"
determination on reconsideration within

30 days of receipt. lf the Secretary fails

to piovide timelY notice of 1!'t"
reconsideration determination the

submission is deemed aPProved' An

ALJ shall conduct and conclude a

hearing on aPPeal and render a

decision not later than 90 days after the

request for hearing. A decision of 
. 
an

ALi is aPPealable as a final

administrative decision to federal court'

fne submitter may file a request for

lf the ALJ fails to render a decision

within the 90 days, the party requesting

the hearing may seek judicial review'

Appeals of Set
Aside

Determination

ln the case of a compromise settlement

agreement, a claimant or payer who is
pá*y to the agreement may elecl (but is

not iequired) to calculate the Medicare

set-aside amount of the agreement by

applying a percentage reduction to. the

vidoicaie set-aside amount for the total

settlement amount that could have been

payable under the applicable.. workers'

bompensation law or similar Plan

invol'ved had the denied or contested
portion of the claim not been subject to

ä compromise agreement The

percentage reduction would be equal to

ine OenieO or contested percentage of

such total settlement. Such election

may be made bY a PartY to the

agreement only with the written consent

ol tne other party to the agreement' lf

ProportionalitY
in Set Asides



workers' compensation payer elects to

calculate the Medicare set-aside
amount under this clause, the Medicare
seþaside shall be deemed a qualified

Medicare set-aside.

Safe Harbor for
Conditional
Payments

Not later than 60 days after the date of the 
I

enactment of this Act, the Secretary shall 
I

publish a notice in the Federal Register 
I

soliciting proposals, which will be accepted 
I

during a 60-daY Period, for th9 I

speciiication of practices for which 
I

sanctions will and will not be imposed

under sub-paragraph (E), including not

imposing sanctions for good faith efforts to

identify 
- a beneficiary pursuant to this

paragiaph under an applicable entity

respónsible for reporting information. After
considering the proposals so submitted,

the Secretary, in consultation with the
Attorney General, shall publish in the

Federal Register, including a 60-day
period for comment, proposed spe..cified

practices for which such sanctions will and

will not be imposed. After considering any
public comments received during such
period, the Secretary shall issue final rules
cna¡ifrrinn cr rch nraeJiees

Does not address

Safe Harbor for
Set Asides

Does not address

R tr¡eOicare set-aside in the case of a

compensation settlement agreement
shali be deemed a qualified set-aside if
the set-aside amount is a safe harbor
amount of 15o/o of the total settlement
amount and the agreed total settlement
amount does not exceed $250,000' For
purposes of the safe harbor provision,

ifre total settlement amount shall

exclude the repayment of conditional
payments and PreviouslY settled
portions of the claim. lf such agreement
includes an annuity, the cost (but not

the payout of the annuitY) shall be

included in determining the total
I settlement amount. A Medicare set-
I aside under the safe harbor provision

I r"y not be treated as qualified unless

I tne set aside amount is paid directly to
I the Secretarv of HHS.

Civil Penalties
for Conditional

Payments

lr¡afes O¡scretionary rather than mandatory
the current civil money penalty ($1,000) for
an applicable plan's noncompliance with

requirements to submit insurance
information about a claimant.

Does not address



Statute of
Limitations for

Conditional
Payments

Statute of
Limitations for

Set Asides

Sets a tnree-year statute of limitations after
notice of settlement or judgment on a

Medicare secondary payer claim by the

Secretary for reimbursement against an

applicable plan that becomes a Medicare
primary payer pursuant to a settlement,
ir rrtnmenf award or other iudicial action.

Does not address

Does not address
the parties to a workers' compensation 

I

settlement agreement which met the 
I

provisions of section 1862(b) of the 
I

Social Security Act (42 U.S'C. 1395y 
I

(b)) on the effective date of settlement 
I

shall be accePted as meeting the 
I

requirements of such section 
I

notwithstanding changes in law, 
I

regulations, or administrative 
]

interpretation of such provisions after
the effective date of such settlement'
Nothing in section 1862(b) of the Social
Security Act (42 U.S.C. 1395y (b)) shall
authorize the Secretary of Health and

Human Services to impose liability that
is additional to the liability in effect on

I the date of the enactment of this Act

I with respect to a workers'compensation
I settlement agreement the etfective date
I of which is before such date of
I enactment. except in the case of fraud.
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